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1. The return of a sheriff is only prima facie evidence against his securities;. 
it is not conclusive. 


2. Where money has been paid into the hands of a sheriff by an individual, 
under a belief that the sheriff had an execution against him, when in 
fact he had none, and afterwards an execution comes to the sheriff’s 
hands against that individual, which he returns, satisfied to the amount 
he before received of such individual, this return so made binds his 
securities. 


3. If a person, when elected sheriff, voluntarily gives bond with security in 
a penalty greater than that required by law, and enters upon the duties 
of his office, and commits a breach of the condition, he will be liable 
to the full amount of the penalty if swed on such bond. 


4. But a judgment cannot, on motion, be rendered against the securities to 
such bond, under the act of Assembly giving a summary remedy against 
sheriffs and other public officers. 


Morton, after due notice, to subject the defendants as securities of” 
one Ally, who was the sheriff of Rutherford, heard before Paxton, J., 
at Burke, when the following appeared to be the facts: An execution 
issued from Burke at the instance of the State Bank against 
Richard Ledbetter and others, for the sum of $1,812.72, tested (6) 
March Term, 1820, and returnable to the September term of 
the same year. At September term, Ally, the sheriff, returned the. 
execution indorsed: “Received of the within execution eight hundred 
dollars-—-F. F. Ally,” without any date affixed to such indorsement. The- 
defendants were two of the securities to the bond of Ally, as sheriff, 
executed in January, 1820, but were not securities to his bond given. 


11 











IN THE SUPREME COURT. [9 





BANK v. Twitty. 





in 1819. The defendants offered to prove that the sum of money 
returned upon said execution, as above stated, was collected by Ally 
in 1819; that when the writ issued at the instance of the bank against 
Richard Ledbetter in 1819, Ally told him he had an execution in favor 
of the bank, upon which Ledbetter paid him eight hundred dollars. 
The court rejected this testimony on the ground that it could not be 
received to contradict the official return made by Ally in 1820. 

It was objected by the defendants that no demand had ever been 
made of Ally for the money so returned as collected, and that suit 
should have been brought on the sheriff’s bond to recover it. The testi- 
mony on this part of the case was that application had been made for 
the money at the office of the clerk of the court to which the execution 
was returnable, and that Ally had absconded and been absent from the 
State from the time the execution was returned into the office until 
after the notice had issued to the defendants, the securities, pursuant 
to the act of Assembly. The court held that this application, under 
the circumstances disclosed, was sufficient to make the defendants liable, 
without any demand upon Ally. 

The bond of Ally and the defendants was for £5,000. Before the 
pleas were entered in this case judgments had been rendered against 
the defendants, as Ally’s securities, to the amount of £2,000; and on 

behalf of defendants it was contended that the penalty of the 

(7) bond, viz., £5,000, was subject to the seale of depreciation which 

would reduce the value of the penalty to £2,000; and if so the 
penal sum in which the defendants were bound had already been re- 
covered from them by former judgments. The court held that the 
penalty of the bond was not liable to the scale of depreciation, and the 
jury returned a verdict for the plaintiff for $800, with interest. 

A motion for a new trial was overruled, and judgment rendered, from 
which the defendants appealed. 


Hatt, J. The return of the sheriff is only prima facie evidence 
against his securities; it is not conclusive. In the present case, how- 
ever, the defendants rather support than deny the return; they say the 
money was received by Ally, their principal, but at a time when he was 
not bound as sheriff to receive it. That is true; but it appears that 
the money in question was paid into his hands by Ledbetter, for the 
purpose of discharging the debt due to the bank, and it does not other- 
wise appear but that this money remained in his hands when the execu- 
tion issued in 1820, which gave him a right to levy the debt; he has 
returned the execution satisfied to that amount, and the return so made 
is obligatory upon the defendants. It is said, however, that the scale 
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of depreciation ought to be applied to this bond, because it was given 
in the penal sum of five thousand pounds, as directed by the act of 
1777, when depreciation was two and a half for one. I cannot yield 
my assent to that, because the bond bears date in 1819. I am therefore 
obliged to view it either as good or bad in toto, the same as I would a 
bond given in any other penalty greater than £2,000. And, viewing 
it in this light, I cannot think it resembles that class of bonds which 
the law declares void because taken contrary to law, such as sheriff’s 
bonds, custom house bonds, and others of the same description. Indi- 
viduals, from their particular situations, are compellable to give them, 
and if the officers to whom they are given were at liberty to take 

them in any other way than that pointed out by law, they might (8) 
become instruments of oppression in their hands. Nor am I 
prepared to say that bonds like the one in question can be exacted by 
the court at pleasure. They cannot and ought not to require any of 
persons who may be elected to the office of sheriff but such as the law 
points out. But if a person, when so elected, voluntarily gives bond 
with securities in a greater penalty than that required by law, and 
enters upon the duties of his office, and becomes a defaulter in his office, 
there can be no reason why he should be released from such bond. 

The court is instructed to take the bond payable to the Governor for 
the benefit of the people at large, or that portion of them whose money 
may come into the hands of the sheriff. It is a bond substantially taken 
to the people themselves, for their own benefit, and it would not do to 
set it aside because the persons they entrusted to take it and the person 
giving it thought proper not to take it in the same penalty which they 
directed, or, which is the same thing, in the same penalty which the law 
directed. For these reasons, I approve of the charge given by the 
judge below upon these points. But there is another circumstance 
observable on this record which ought not to escape the notice of the 
Court, and that is that the judgment rendered in this case is founded 
on a notice given to the defendants, under the act of Assembly giving 
a summary remedy against sheriffs and other public officers. If 
the bond given by the sheriff and the defendants in this case had been 
taken as the law directs, this remedy would be regular; but the bond 
is taken in a penalty different from that pointed out by law; and 
although, for that reason, we do not declare it void, but hold it good 
as a voluntary bond, yet we do not think that summary remedy attaches 
to it, but that the party grieved must have recourse to a common-law 
remedy, such as the common law would furnish on such a bond 
in case it was given by one individual to another. (9) 
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For these reasons I think the judgment must be arrested. 


Taytor, C. J., and Henperson, J., concurred. 
Per Curtam. Reversed. 


Cited: Chambers v. Witherspoon, 10 N. C., 413; Governor v. Twitty, 
12 N. C., 156; Governor v. McAffee, 13 N. C., 17; Branch v. Elliott, 
14 N. C., 87; Ellis v. Long, 30 N. C., 515; S. v. Biggs, 33 N. C., 413; 
Walters v. Moore, 90 N. C., 45. 








ROSS v. TOMS anv Wire AND ANoTHER.—From Perquimans. 
The half-blood is entitled to inherit in purchased estate. 


Perivton for partition of lands, founded on the following facts: 
Miles Harvey being seized and possessed of the premises described in 
the petition made his will, duly executed to pass lands, and therein 
devised the plantation whereon he lived to his wife for life, remainder 
to his son Miles Edward Harvey. Miles Harvey died in the latter 
part of the fall or beginning of the winter of 1784, leaving four chil- 
dren, viz., James, Miles Edward, Sarah, and Martha. 

James and Sarah died, intestate and without issue, previous to 1800. 
Martha intermarried with Charles Blount, and died in 1806, leaving 
Sarah, now the wife of Toms, the defendant, and James Blount, the 
other defendant, her only heirs at law. Mary, the widow and devisee 
of Miles Harvey, intermarried with Martin Ross, senior, by whom she 
had issue Martin Ross, junior, the petitioner; but previous to her 
second marriage she conveyed to Miles Edward Harvey her life estate 
in the lands devised by the will of Miles Harvey. 

Miles Edward Harvey died in 1800, intestate and without issue, 

leaving his sister Martha Blount of the whole blood, and Martin 
(10) Ross, junior, his maternal brother of the half blood, surviving 
him. 

The court below, holding that Miles Edward Harvey took by purchase 
and not by descent, decreed partition to be made as prayed for, and 
the defendants appealed. 


Taytor, C. J. If Miles Harvey had died intestate in the fall of 
1784, his two sons would have been his heirs, under the act which passed 
in the April of that year. But having devised the land in controversy 
to Miles Edward Harvey, he took under the will by purchase and, having 
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died intestate, his maternal half brother inherits one moiety of the 
land and the heirs of his sister Martha the other moiety. The parti- 
tion between them must consequently be made according to the prayer 


of the petition. 
Per Curran. Affirmed. 








YADKIN NAVIGATION COMPANY v. BENTON.—From Anson. 


1. The act of incorporation of the Yadkin Navigation Company makes the 
subscription of a certain sum, and not the payment of it, essential to 
the incorporation of the subscribers. 


2. The charter of the company is not contrary to that clause of the Declara- 


tion of Rights which condemns perpetuities. 


3. A law passed subsequently to the act of incorporation, without the assent 
of the subscribers, by which the place for the sale of shares forfeited 
is changed, cannot be deemed an invasion of the rights granted by the 
original charter. 


Tue defendant became a subscriber for stock in the Yadkin Naviga- 
tion Company on 1 June, 1818, to the amount of five shares, at the price 
of $100 for each share. In 1819, 1820, and 1821, the president and 
directors demanded of the defendant the sum of $30 on each 
‘share by him subscribed for, and on his refusal to pay advertised (11) 
the shares for sale, pursuant to the provisions of an act of the 
Legislature. The shares, when exposed to sale, were bid off for the sum 
of $10 each, and for the difference between the sum for which they 
sold and that which the defendant by his subscription undertook to pay 
this action was brought. The declaration set forth the acts of Assem- 
bly relative to the company and the proceedings which had taken 
place under them, as stated above. 

The defendant pleaded, first: That there was no such corporation as 
the Yadkin Navigation Company, because that, notwithstanding books 
were opened for subscription, pursuant to the act of 1817, and more 
than $50,000 were subscribed, yet at the first general meeting of sub- 
scribers they proceeded to elect a president and directors, and to appoint 
a treasurer, and did not pay to the treasurer the sum of $10 each, as 
by law required. And second: That the sales made of his shares at 
Salisbury was not authorized by the act, and that the act of 1820, 
authorizing the company to make sales at Salisbury instead of Halifax, 
was an alteration of the terms upon which he subscribed, made without 
his consent and against his will, and was unconstitutional and void. 
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To these pleas the plaintiff demurred, and the court sustained the 
demurrer, overruled the defendant’s pleas, and gave judgment accord- 
ingly, from which the defendant appealed. 


Taytor, C. J. The demurrer to this pléa presents several questions. 
to the consideration of the Court. The first is, whether the company 
was legally incorporated, inasmuch as the subscribers did not at the 

first general meeting after the return of the commissioner’s books 

(12) pay the sum of $10 each, as required. 

The circumstances which are to precede the incorporation of 
the company are distinctly pointed out by the first section of the act of 
1816. The only condition is that when it appears to the commissioners 
that $100,000 have been subscribed, then the subscribers, from the time 
of the first meeting, are declared to be incorporated; they are then to 
perform several corporate acts, such as electing a president, directors, 
and a treasurer. 

By the fourth section of the act of 1812, for improving the naviga- 
tion of the Roanoke, several clauses of which are adopted as the basis 
of the Yadkin charter, each subscriber is directed to pay to the treas- 
urer of the company, on the first general meeting, $10 on each share; 
so that the incorporation and the appointment of officers are antece- 
dent to the payment of the $10; for how can that sum be paid to the 
treasurer of the company if it has no existence? It would be to put a 
vain and absurd construction upon a law which is susceptible of a plain 
and sensible one. : 

Further, the section last referred to positively requires the payment 
of the money—“shall pay”; but the consequence of not paying, the 
penalty attached to delinquents, is left discretionary with the company 
as to the time of its infliction; the names of those who fail to pay “may 
be struck off the books” is the language employed to denote this dis- 
cretion. What books? The answer is, the books of the corporation; 
but if they were not incorporated they would have no such power. 

It seems evident that the Legislature fixed upon the subscription of a 
certain sum, and not the payment of it, as essential to the incorporation 
of the subscribers, who were completely clothed with the attributes of 
a corporate body before the time when the payment was to be made. 
As such, they were fully competent to judge how far the situation and 
exigencies of the company might call upon them for the vigorous and 

literal exercise of their right to demand money, and the supposi- 

(13) tion is inadmissible that they were not equally capable of esti- 

mating the responsibility of the subscribers. 

The constitutional objections appear to me to be equally untenable. 
Exclusive emoluments and privileges may be granted in consideration 
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of public services. The nature of such services, whether great or small, 
certain or contingent, is not a subject of judicial inquiry; it properly 
belongs to and may safely be intrusted with legislative wisdom. Nor 
is this charter forbidden by that clause of the Declaration of Rights 
which condemns monopolies and perpetuities. It requires no argument 
to prove that it is not included in the first term, and the other imports 
property locked up from the uses of the public, and which no person 
has power to alienate. Whatever emoluments are granted to these 
subscribers, the grant was made in contemplation of a great national 
benefit, to be derived from the union of their funds and intelligence, 
and under a certainty that without such incitement individual enter- 
prise could not be raised into action, and the main services of the public 
property would continue as nature formed them. But others are not 
excluded from a participation in the profits, for, as the stockholders may 
transfer their shares, so every citizen, at his discretion, may invest his 
money in this property. 

If changing the place where the shares are to be sold from Halifax 
to Salisbury is seriously insisted on as an invasion of chartered rights, 
it must be acknowledged that no one can be injured by it, and that 
its operation is altogether beneficial to the subscribers, the majority of 
whom, it may be supposed, live on the waters of the Yadkin. To re- 
quire the president and directors to go to Halifax to conduct the sales, 
and the persons whose shares are sold to get the surplus, would 
have been an inconvenience to all concerned. It is merely the (14) 
correction of an error which crept into the first law, from inad- 
vertently adopting the whole of the fourth section of the Roanoke act, 
which, fitly enough for that navigation, made Halifax the place of sale. 
It would ill become the gravity of a court of justice to pronounce this 
formal alteration, which could have no poasible object in view but the 
benefit of the company, to be an infrirgement of their rights. For 
these reasons I am of opinion that the demurrer be sustained and the 
judgment be affirmed. 


Hatt and Henperson, JJ., concurred. 


Note.—Questions similar to those involved in this case arose in a case 
which was also before the Court at this term, Navigation Company v. Craig. 
The opinion of the Court, as reported above, applies with equal propriety 
to both cases. 


Per Curiam. Affirmed. 
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SMITH anv STANLY v. NIEL anp Orners.—From Bertie. 


If the appellee in the Superior Court suffers the cause to go to the jury, it 
is an implied waiver of any objection arising from the defectiveness of 
the appeal bond. 


Ts case came before this Court, 8 N. C., 341. It is now here on a 
motion by Wood, one of the defendants, to dismiss the appeal on the 
ground of a formal defect in the appeal bond. The cause had once 
been submitted to a jury. At March Term, 1822, the Superior Court 
of Bexrre sustained the appeal and overruled the motion to dismiss, 
and Wood appealed. The facts appear in the opinion of the Court. 


(15) Per Curtam. The appeal was taken up to March Term, 1820, 
of Bertie, at which time it was continued. At the subsequent 
term, commissions were moved for by Wood, and the cause was con- 
tinued. At March Term, 1821, the jury was impaneled, and from the 
judgment then rendered the first appeal was brought to this Court, 
where it was decided at June Term, 1821. It was not until March 
Term, 1822, that a motion was made in the Superior Court of Bertie 
to dismiss the appeal. This must be considered as an implied waiver 
of any defect in the appeal bond, according to Ferguson v. McCarter, 
4N. C., 544. 
Per Curtam. Affirmed. 


Cited: S. v. Mitchell, 19 N. C., 238. 





GRAY v. SWAIN.—From Bertie. 


All the chattels of an intestate are assets, if the administrator by reasonable 
diligence might have possessed himself of them. 


Tuts was an action of assumpsit, to which defendant pleaded the 
general issue, no assets, and plene administravit. The plaintiff, to 
charge the defendant with assets, proved that the intestate died pos- 
sessed of a personal estate much larger than would be sufficient to satisfy 
the plaintiff’s demand, but that before administration was granted a 
trespasser took possession of all the assets and held them as his own. 
Administration was granted on 18 February, 1820, and the process of 
the plaintiff issued on 15 June, 1820. The trespasser was introduced 
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as a witness, and proved that the defendant had never demanded of 
him the goods of his intestate. It was insisted on the trial below that 
it was the duty of the administrator to collect the goods of his intes- 
tate, and if he did not do so within reasonable time he was liable to 
account with creditors for the value of the goods which he might have 
recovered, and that they were assets. The presiding judge in- 
structed the jury that the issue submitted to them was whether (16) 
the administrator had assets at the time the process issued, and 

the issue must be found in the defendant’s favor unless the plaintiff 
could show that assets had actually been in the defendant’s possession. 
A verdict was rendered for defendant, and, a motion for a new trial 
having been refused, plaintiff appealed. 


Ruffin for the appellant. 


Tay.or, C. J. The plea of fully administered avers that the defend- 
ant hath not, nor at the commencement of the suit or at any time since 
has had, any goods or chattels which were of his intestate at the time 
of his decease in his hands to be administered; and the replication to 
this plea puts in issue the question whether the defendant hath duly ad- 
ministered the assets up to the time of the plea pleaded (1 Saund., 336). 
The intestate died possessed gf personal property to a greater amount 
than was necessary to pay the plaintiff’s debt, but this was taken away 
by a trespasser before the defendant administered, and it appears 
that he has not demanded the property, nor made any effort to (17) 
possess himself of it. The question then arises, whether such 
property is, in contemplation of law, assets in the hands of the admin- 
istrator? The property which an intestate possesses at the time of 
his death devolves on the administrator, who may bring trespass for 
an injury done to it, after the death of the intestate, and before admin- 
istration. He may also bring trover, though he never had possession, 
and the sum recovered shall be assets in his hands, the property in 
these cases drawing after it the possession by relation. When the law 
thus arms him with these remedies, and enables him to convert into 
actual and productive assets everything personal which the intestate 
had a right to, it would be incongruous that his own negligence, fraud, 
or collusion, should furnish him with a defense against a creditor who 
ean only reach the assets through the administrator. The correct prin- 
ciple is that all the chattels of the intestate are assets, if the adminis- 
trator by reasonable diligence might have possessed himself of them. 
This the jury ought to have inquired into in the present case, but that 
being excluded by the court, there ought to be a 

Pen Curtam. , New trial. 
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JOHN REGISTER v. BRYAN.—From Columbus. 


Where lands are sold for taxes under the act of 1798, if no person bids off 

a smaller quantity than the whole, the bid shall be considered as made 
by the Governor for the use of the State, but the title of the State is 
not completed before all the further requisites pointed out by the act 
are complied with. 


Esrctment tried before Parton, J., in Cotumsbus, at Fall Session, 
1821. The lessors of the plaintiff claim under a patent granted to 
Esther Rowan, and regularly deduced title down to James Regis- 
(18) ter, who by deed on 7 July, 1819, conveyed to the lessors of the 
plaintiff. On 9 August, 1816, the land was exposed to sale for 
taxes by the sheriff of Columbus, and James Register became the pur- 
chaser, not having agreed to pay the taxes for a less quantity than the 
whole land; and on 28 February, 1518, the sheriff executed accordingly 
a deed to James Register. The defendant claimed the land under a 
younger patent, and relied on the act of 1798, which declares that when 
lands are sold for taxes, and no person shall bid for a less quantity than 
the whole of the said land, such bid shall be considered as a bid by 
the Governor for the use of the State. The jury, under the instruction 
of the court as to the law, found a verdict for the plaintiff, and de- 
fendant appealed. 


Hart, J. The principal question here is whether the sale of the 
land for taxes divested the title of James Register. If it did not, the 
plaintiff is entitled to recover the land in the present action. When 
James Register became the highest bidder for the whole land, and bid 
therefor the amount of all the taxes that were due upon it, such bid 
became the bid of the Governor, by the act of 1798, ch. 492, Rev. Code. 
That act declares, sec. 4: “That if no person shall bid a smaller quantity 
than the whole, then the whole of the land so set up shall be con- 
sidered as a bid for the Governor, and the sheriff shall strike off the 
same to him accordingly and execute a good and sufficient deed of 
conveyance to him and his successors in office, in manner hereinafter 
directed, for the use of the State.” Further requisites are pointed out 
for a completion of title to the State, such as registration, ete. From 
this law it would seem that the Legislature considered the title of the 
State complete when the requisites pointed out by the act should be 
complied with by the proper officer. That has not been done, and I am 

not prepared to say that the legal estate has been divested out of 
(19) James Register; of course he remained in of his old estate; for 
I view the conveyance of the sheriff to him as a nullity. 
For these reasons, I think judgment should be entered for the plaintiff. 


Henperson, J., concurpved. 
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Taytor, C. J., dissentiente: The sheriff’s deed to James Register, 
exhibited by the defendant, shows that these lands were sold for the 
taxes in 1816, when the said James Register became the purchaser, 
“not having bid off a less quantity than the whole.” The latter cir- 
cumstance, according to my construction of the act of 1798, relative to 
the land tax, operated to divest tlie title out of James Register, without 
any possibility of acquiring it again, except by a new entry as vacant 
land, after the several provisions in the act should have been complied 
with by the sheriff. The fourth section of the law enacts, in distinct 
terms, that if no person shall bid a smaller quantity than the whole, 
then the whole of the land shall be considered a bid for the Governor, 
and the sheriff shall strike off the same to him accordingly and execute 
to him and his successors a good and sufficient deed of conveyance. 
Here no person did bid for a smaller qauntity than the whole, but a bid 
was made for the whole, and consequently the case has happened which 
the Legislature intended should designate the Governor as a purchaser 
for the benefit of the State. The provisions for making a deed, regis- 
tering it in the county court and recording it in the Secretary’s office, 
are all intended to authenticate the transaction, so that it might be 
known what land was liable to entry. No person, having bid for a 
less quantity than the whole, vested a right in the State, and was 
equivalent to an office of entitling; but as the State, having but a right, 
and not a seisin, cannot make a grant of lands, the ulterior 
steps for completing the seisin are pointed out (3 Co., 10, (20) 
Dowtie’s case). The sheriff’s deed appears to me to be alto- 
gether void, upon principles as firmly established as any in the law, 
and which have been maintained with an uniformity and consistency 
of decision strongly indicative of their importance to the community. 
It professes to sell, by virtue of the act of 1798 and in pursuance of 
its directions, when, in truth, the sale, .as evidenced by the deed, is 
in direct opposition to the act. To sustain this deed is to transfer the 
legislative power to the sheriff, and so allow him to sell land for taxes, 
not in the manner prescribed by the written law, but according to his 
private notions of what is right, and would place at his discretion the 
property of every citizen in the State. This case must be governed by 
the same rules as if the purchaser from the sheriff were a stranger, 
instead of being the owner of the land when the tax became due. If 
Bryan’s land had been legally sold to him, it must have been sold with 
equal validity if a stranger had been a purchaser, and then the injurious 
operation of sanctioning the sale would have been manifest. The land 
was given in for taxation in two separate tracts, and it may be supposed 
that the.taxes, which were only five and a half dollars, might have been 
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raised by the sale of either tract. The Legislature aimed to prevent a 
sacrifice of entire tracts of land while it was possible to raise the tax 
from the sale of a less portion; or if a sacrifice was unavoidable, that 
it should be made on the altar of the State for the benefit of the whole 
community. It is a well known rule of the common law that when a 
special authority is delegated by statute to particular persons, affecting 
the property of individuals, it must be strictly pursued and appear to 
be so on the face of their proceedings. This rule is rigidly adhered to 
in @ case even where a jury was made necessary to assess the value of 
land of which a person was deprived. Rex v. Croke, Cowp., 26. 
(21) How much more important is its observance where the whole 
authority is to be exercised by a single ministerial officer. 

Nor are American decisions wanting in support of the same doctrine. 
By the tax law of Georgia, the collector was authorized to sell land 
only on the deficiency of the personal estate, and then to sell only so 
much as was necessary to pay the taxes in arrear. Under those laws, 
the sale of a whole tract, when a small part would have been sufficient 
to pay the taxes, was held void; and it was laid down that a collector 
selling for taxes must act in conformity with the law from which his 
power is derived, and that the purchaser is bound to inquire whether 
he has so acted, and is also bound to prove the authority to sell. 4 
Cranch, 402. In the Court of Appeals in Virginia it has been decided, 
in a ease arising under the tax laws, that an authority given by law to 
any officer whereby the estates or interests of other persons may be 
forfeited or lost must be strictly pursued in every instance. 1 Mun., 419. 

And in a question on the act of Congress to lay and collect a direct 
tax, it has been decided that all the preliminary requisites of the law 
must be complied with, otherwise the collector has no authority to sell, 
and his conveyance passes no title. 9 Cranch, 65; 4 Wheat., 77. The 
latter branch of the decision has been recognized in the State courts. 
4 Mun., 435. To these cases I will add Jones v. Gibson, 4 N. C., 480, 
in which it was held that where the sheriff sold an entire tract of land 
for taxes on the whole, when no tax was due for one-third part, the sale 
was void. The ground of the decision was that the sheriff, having 
transcended his authority, his whole act was void; in other words, that 
the sale could not be sustained even for the two-thirds of the land for 
which the taxes were due. These are the reasons and authorities which 

have led me to believe that the true construction of the act of 

(22) 1798 would divest James Register of the land, when a bid was 
made for the whole, and vest the right in the Governor for the 
benefit of the State; and I know of no case to oppose to this construc- 
tion, except Martin v. Lucey, 5 N. C., 311, decided in 1809. I was of 
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the same opinion in that case which I now entertain, for I had con- 
sidered it, though I had no opportunity of delivering a judicial opinion. 
My brothers, however, differ from me, and there must be a judgment 
of affirmance. 


Cited: Taylor v. Allen, 67 N. C., 351; Land Co. v. Board of Educa- 
tion, 101 N. C., 40. 








ELLIOTT v. NEWBY.—From Randolph. 


Judgment of condemnation will not be rendered in a case where a garni- 
shee has in his hands as an admipistrator property in which the debtor 
will be interested as a distributee, after the settlement of the admin- 
istrators’ accounts. 


AN ATTACHMENT was sued out against the defendant by the plaintiff, 
and one Gallimore was summoned as garnishee. Gallimore stated on 
his garnishment that he was the administrator with the will annexed 
of one Samuel Newby, and had in his hands certain property which he 
was directed by the will to distribute among the children of Samuel 
Newby, of whom the defendant was one. That the estate of Samuel 
Newby was not so far settled as to enable him with certainty to ascer- 
tain what sum would remain for distribution after payment of debts, 
costs, and charges of administration. On behalf of the plaintiff, it 
was moved that judgment of condemnation should be rendered against 
so much of the estate remaining in the hands of the garnishee, after 
payment of debts and costs and charges of administration, as the 
defendant in this attachment should be entitled to. The motion was 
refused, and: plaintiff appealed. 


Henperson, J. Every objection which has been successfully (23) 
urged against a court of law taking cognizance of claims for 
legacies and distributive shares applies with equal force against this 
case, for it is substantially an action at law at the instance of the 
absent or absconding debtor against the administrator for a distributive 
share of the intestate’s estate. The court is as incompetent to take an 
account of assets, to order payment upon terms, to have all persons 
interested in the fund before the court for the administrator’s safety, 
as if the distributee had himself brought the action, and yet all these 
things are as necessary in the one case as the other. It may seem 
strange to say that courts of law are incompetent to enforce legal rights, 
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and it seems to me that since the statute of distribution and the act of 
Assembly, taking the surplus from executors and directing them to pay 
the legacies, both distributive shares and legacies are claims or rights 
at law. 

But the decisions are all the other way, and it is too fate to question 
them; indeed the powers of a court of equity are much better adapted 
to the subject than those of a court of law, and I feel no disposition to 
disturb the question. 

I think, therefore, that this claim is not subject to condemnation, 
and that the garnishee should be discharged. 


Taytor, C. J., and Hatt, J., concurred. 
Per Curiam. Affirmed. 


Cited: Gillis v. McKay, 15 N. C©., 174; Coffield v. Collins, 26 N. C., 
491; McLeran v. McKethan, 42 N. C., 72; Gaither v. Ballew, 49 N. C., 
491, 








(24) 
ODOM er aL. v. THOMPSON et at.—From Bertie. 


1. When on a petition for a reprobate of a paper-writing purporting to be 
a will, the court below ordered a reprobate, and the defendants ap- 
pealed, this Court refused to dismiss the appeal. 


2. When a petition for reprobate sets forth that those interested in contest- 
ing the first probate were at the time under disabilities, and that the 
pretended testator had not capacity to execute a will, these allegations 
not being denied in the answer, a reprobate will be awarded. 


Perrrion setting forth that the defendants, in 1803, had exhibited 
for probate to the county court of Bertie a paper-writing, purporting 
to be the last will and testament of one Noah Hinton, and in the ab- 
sence of all who were interested in opposing the proceeding the paper- 
writing was admitted to probate as a will. It was further alleged that 
no notice was given to the parties interested, and had there been they 
were under disabilities, being femes covert and infants, and therefore 
were not capable of opposing it. The petition also charged that the 
paper was signed by the said Noah Hinton when he was utterly in- 
capable of executing a will. The petition prayed a revocation of the 
former probate, and that probate anew might be ordered. These state- 
ments were not denied in the answer of the defendants. Upon hearing 
the petition and answer, the court below ordered that the probate of 
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the will of Noah Hinton, deceased, be revoked, and that the defendants 
proceed to reprove the same in the county court of Bertie, in solemn 
form, from which order the defendants appealed. 


Gaston and Hogg for petitioners. (25) 
Seawell and Mordecai for defendants. 


Taycor, C. J. There are two allegations in the petition which, if 
true, render it essential to justice that the will should be reproved: 
these are that the petitioners, who are heirs at law and next of kin to 
the testator, were either infants or under coverture when the will was 
proved, and that no notice was given to them. The other is that the 
will and the several codicils annexed were signed and executed by the 
testator when he was utterly incapable of making a will. These state- 
ments must, upon the face of the proceedings, be taken as true, since 
the defendants have made no answer to them; and although they might 
not be informed as to the state of the testator’s mind when the will was 
made, since they are not the persons who offered it for probate, yet 
some answer should have been made to the charge; and, if they knew 
nothing about it, they should have answered so. For these reasons 
alone, without inquiring into the other questions made, I think there 
ought to be a reprobate. 


Hatt, J. This case seems to be peculiarly situated. If the question 
whether this petition contains matter sufficient to authorize the Court 
to say there shall be a rehearing of the probate of the will is not con- 
sidered by this Court at this stage of the proceedings, it is difficult to 
say that any other opportunity will be afforded. Suppose it 
should be sent back to be finally settled by rehearing the probate (26) 
of the will; if that question should terminate favorably for the 
defendants, they would have no inducement to take the opinion of this 
Court on the merits of the petition. If the question should be other- 
wise decided, and the paper-writing should be found not to be a will, 
this Court would hesitate long before it would undertake to set that 
finding aside, although they might have thought in the first instance 
that the prayer of the petition for a rehearing of the probate of the 
will ought not to be granted; for that reason I think the merits of the 
petition should be now decided on. 


Henverson, J., concurred. 
Per Cvriam. Affirmed. 
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THE GOVERNOR v. ROBERTS.—From Wake. 


The rule that the best evidence in the power or possession of a party shall 
be produced applies only to grades of evidence, e. g., oral evidence shall 
not be received when there is written, a copy when the original may be 
had. But where the evidence is all of the same grade, as the testimony 
of living witnesses, one is not to be excluded because another had a 
better opportunity of knowing the fact deposed to, but the testimony 
should be left to a jury to be weighed by them. 


Deut brought upon the bond given by the defendant as assistant pay- 
master. The condition of the bond was as follows: “If the said John 
Roberts shall well and truly execute and faithfully discharge, according 
to law and to instructions received by him from proper authority, his 
duties as assistant paymaster-general aforesaid, and he, his heirs, execu- 
tors, or administrators, shall regularly account for all moneys received 

by him from time to time as assistant paymaster-general with 
(27) such person or persons as shall be duly authorized and qualified 
on the part of the State for that purpose, and moreover pay such 
balance as on a final settlement of the said accounts shall be found 
justly due from him to the said State, then this obligation shall be null 
and void,” ete. The defendant craved oyer and pleaded “conditions 
performed and not broken.” The Attorney-General offered in evidence 
the account of the defendant settled with the Comptroller, and also a 
paper which he alleged was the pay roll on which the account was 
founded. The Comptroller with whom the settlement had been made 
was dead, and this latter paper was in the possession of the Secretary 
of State, who testified in court that the present Comptroller was absent, 
and that previous to his departure he had delivered the keys of his office 
to the witness, with a request to him that he would attend to any appli- 
cations which might be made in his office during his absence. The 
witness also stated that he then attended the court on behalf of the 
Comptroller or as his agent with the papers of the office relative to 
this transaction. The Comptroller was not summoned to attend the 
court. The court rejected the writing purporting to be a pay roll with- 
out further proof of identity, and the jury returned a verdict for the 
defendant. A motion for a new trial was refused, judgment rendered, 
and the Attorney-General appealed. 


Henperson, J. On whom it devolved to prove the violation or per- 
formance of the condition of the bond depended entirely on the question, 
Who held the affirmative in the issue? But in the progress of the cause 
it became entirely unnecessary to consider this point, for it appears 
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that the Comptroller’s settlement with the defendant, and receipt in 
full, was produced in evidence, which, if fairly obtained, was a com- 
plete bar. The only question, therefore, remaining for the con- 
sideration of the Court is, Was the court below correct in with- (28) 
holding the pay roll from the jury? which pay roll the plaintiff | 
alleged was the basis of the Comptroller’s receipt and settlement, and 
which, he said, he would show contained forgeries and misstatements. 
Mr. Secretary Hill stated that the Comptroller was absent on a visit 
to his family in Warren; that previous to his leaving Raleigh he put 
his keys into the witness’s possession, with a request to attend to any 
business -in his office, and that he then attended the court with the 
papers in this case, in the place or on the behalf of the Comptroller; 
from which I understand that this paper, the pay roll, was among the 
papers in the case. The question was as to the relevancy of the facts 
deposed to by Mr. Hill; that is, Could the jury rightfully infer from 
these facts (for the evidence is always admitted to be true when we 
are testing its relevancy) that this was the pay roll by which the settle- 
ment was made? The settlement presupposed a pay roll; that pay 
roll was in the office of that officer appointed by law to make the settle- 
ment and keep the vouchers; it was with the papers of this particular 
transaction; now whether this would satisfy the jury is not for the 
Court to say; if they are only part of the facts, do they throw any 
light on the issue? If they are the whole, which in this case is ad- 
mitted, do they warrant the jury in drawing the conclusion that it is 
the pay roll? If the jury would be warranted so to do from the facts 
deposed to, the court did wrong; if they would not, the court did right. 
The rule that the best evidence in the party’s power or possession shall 
be produced does not apply in this case, for that rule only applies to 
grades of evidence. Oral evidence shall not be received where there is 
written, a copy when the original can be had. The present Comptroller 
might, and no doubt would, be more satisfactory than Mr. Hill, not 
because his evidence is of a higher grade, for it would be oral 

in each case, but because it is probable he would depose to addi- (29) 
tional facts, to wit, that when he came into office he found, or 

he did not find, the pay roll among this file of papers; and if the late 
Comptroller was alive, he might be still more satisfactory; but still the 
evidence is all of the same grade, and tends to elucidate the subject, 
and from which the jury might rightfully draw the conclusion that it 
is the same paper. If the rule was that the most full and satisfactory 
evidence should be produced, it would follow that where it appeared 
there were others present they should also be produced, or where a 
person from his situation had a better view of the transaction, one who 
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had a less favorable position should not be received, or where it ap- 
pears that another could give a more detailed account of the affair, 
one who could not give so full a one should be excluded, although there 
may be no doubt as to his knowledge of the facts to which he deposes. 
[ therefore think that the paper ought to have gone to the jury. The 
judgment should be reversed and a new trial granted. 

Per Curtam. New trial. 


Cited: S. v. Smith, 33 N. C., 35. 








HAMILTON v. McCULLOCH.—From Orange. 


When a defendant appeals to this Court, and on the record as sent up no 
error appears in the proceedings below, and no statement of facts ac- 
companies the record, the Court will award a new trial for the pur- 
pose of having a case made up, as otherwise the party cannot have the 


benefit of his appeal. 


Detinve, which had been tried in Orance. No error appeared 
on the record of the proceedings below, and from the judgment ren- 
dered below defendant has appealed to this Court. No statement of 

the facts of the case accompanied the transcript of the record 
(30) from the court below, and, 


Per Curtam. A new trial is awarded in this case for the purpose 
of having a case made up; there is no other possible way by which the 
party can have the benefits of an, appeal. 

Per Curram. New trial. 


Cited: Anderson v. Hunt, 10 N. C., 244; Isler v. Haddock, 72 
N. C., 120; Comrs. v. Steamship Co., 98 N. C., 167. 
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POTTER, ADMINISTRATOR, v. STONE anp OTHERS.—From Wake. 


1. The allowance made to administrators is to be proportioned to the care 
and attention bestowed in each particular case, so as, however, not to 
exceed 5 per cent on each side of the account. 


. The office is not intended to be one of profit, and nothing more than a 
bare compensation can be allowed. 


bo 


3. Payments made to distributees on account of their portions, whether be- 
fore the administration is settled or at the close of it, are not consid- 
ered as expenditures, and no allowance of commissions can be made on 


them. 


Morton by Henry Potter, originally made in Wake County court, 
and carried by appeal to the Superior Court, for an allowance of 
commissions to him as administrator of the estate of David 
Stone, deceased. Administration on the estate of Stone was granted 
in November, 1818. In December, 1818, a sale of property 
was made in Wake. In January, 1819, a similar sale was made in 
Bertie. The administrator personally attended both sales and also 
went to Bertie one other time on the business of the estate. The ad- 
ministrator also claimed commissions on the payment of portions to 
the distributees. The county court of Wake allowed a commission of 
5 per cent on $31,781. This sum was greater than either the debit 
or credit side of the account. The Superior Court allowed 
commissions to the amount of $1,000, (31) 

It was referred to the clerk ef this Court to ascertain the par- 
ticular sums received by the administrator at different times and as 
arising from distinct and separate funds, and from his report it ap- 
peared that a portion of $25,000 (the largest sum received) was obtained 
from sales made by the administrator of lumber which he had caused 
to be cut at a sawmill owned by his intestate. 


Taytor, C. J. Trustees were entitled to no allowance at common 
law for their care and trouble, but are merely indemnified for their ac- 
tual expenses. The Legislature has thought fit to alter this rule and to 
make an allowance according to the actual care and attention bestowed 
in each particular case. A large estate, being unincumbered, may in 
fact require but a small portion of the attention of the administrator, 
and merit, therefore, a small commission; whereas a less estate, if 
much involved, and having many claims to liquidate, may call upon 
the court to go to the full extent of the law. As the maximum is 
fixed at 5 per cent, it is a plain declaration of the Legislature that, 
however great the degree of trouble may be with which the administra- 
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tion is attended, that shall be deemed an adequate compensation. But 
neither the law nor the reason and justice of the thing lends any coun- 
tenance to the idea that such offices shall be considered as sources of 
profit to the incumbent, or desirable on that account. On the contrary, 
considering whose interests are most frequently concerned, that of 
widows, minors, and creditors, every consideration of policy and right 
strongly impels the Court to avoid any construction of the law which 
may lead to such a consequence. A bare compensation, and nothing 
more, is all they feel authorized to allow. The most troublesome part 
in the management of this estate was probably that which the 
(32) administrator was not obliged to undertake, that of the sawmills, 
which probably belonged to the guardian of the children. For 
the Jabor thus bestowed, the administrator is undoubtedly entitled to 
compensation from those who have been benefited by his attention, but 
not as administrator; nor has the Court any power to take it into 
consideration on this motion. 

To ascertain the degree of trouble which has been bestowed in the 
administration, properly so called, the Court has considered the dura- 
tion of the trust and the sums received and paid away in a course of 
administration, and as the estate, though nominally large, was in fact 
unembarrassed with law suits or debts, and the latter for the most part 
of easy liquidation, the Court, upon a full view and due consideration 
of all the circumstances, thinks that 24% per cent upon the receipts and 
3 per cent on the expenditures will be a just compensation for the 
trouble of the administrator, so far as the law permits the Court to act 
in relation to the subject. For the sake of future cases, we think it 
right to add that payments made to distributees on account of their 
portions, whether before the administration is settled or at the close of 
it, cannot be considered as expenditures, and therefore no allowance of 
commissions is made on them. 

The decision of the Court is that the orders of the county and 
Superior courts are set aside, and an allowance be made to the admin- 
istrator upon the foregoing principles of $809.19. The rate of com- 
mission, in this case, is formed upon an average of the general pay- 
ments and receipts; upon some receipts, singly considered, a half per 
cent would be a full allowance, and upon others we could with propriety 
go to the marimum. The case cannot therefore furnish a rule for 
any particular charge that may be selected. 


Per Curram. ; Modified. 


Cited: Ex parte Haughton, 14 N. C., 442; Clarke v. Cotton, 17 
N. C., 55; Peyton v. Smith, 22 N. C., 349; Bank v. Bank, 126 N. C., 
540. 
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(33) 


ROBERT CAMPBELL anp Orners v. MCARTHUR.—From Bladen. 


1. A deed altered after its execution is good, if the alteration be made with 
the knowledge and consent of the grantor; and the part altered need 
not be registered to make it color of title, for an unregistered deed is 
color of title. 


2. A mistake in the course or distance of a deed should not be permitted 
to disappoint the intent of the parties, if that intent appears, and if 
the means of correcting the mistake are furnished either by a more 
certain description in the same deed or by reference to another deed 
containing a more certain description. 


Esectment. The land in dispute was granted to Thomas Locke on 
20 February, 1735, and in the patent was described as being “640 acres 
lying and being on the northeast side of the northwest branch of the 
Cape Fear River, beginning at a hickory on the river bank, thence north 
75 east 160 chains to a stake, then south 15 east 40 chains, thence south 
75 west 160 chains to an elm on the river bank, thence with the river 
to the first station.” 

Thomas Locke conveyed to Leonard Locke, and Leonard Locke con- 
veyed to Neill McArthur; these facts appeared from the recital in a 
deed from Neill McArthur to his son, Archibald McArthur, for the 
lands in dispute. This deed bore date 4 July, 1777, and under it 
defendant claimed. 

The plaintiffs, declaring their inability to deduce title by a regular 
succession of conveyances, relied upon color of title, and to support it 
produced two deeds: first, a deed from James Burgess to Farquhar 
Campbell, dated in 1789, for one moiety of a tract of land described 
as follows: “Lying and being on the northeast side of the northwest 
branch of Cape Fear River, beginning at a hickory, thence north 13 
east 160 chains, thence north 15 east 40 chains, thence south 70 west 
160 chains to an elm on the river bank, thence with the river 
to the first station, containing 640 acres, patented by Thomas (34) 
Locke. on 20 February, 1735.” 

Secondly, a deed from James Hogg, dated in 1789, conveying to 
Farquhar Campbell one moiety of the land included in the patent to 
Thomas Locke. 

The hickory and elm mentioned in the deed from Burgess, it was 
contended, are the same which are referred to in the grant to Thomas 
Locke. 

Farquhar Campbell, in 1798, took an actual, adverse, and exclusive 
possession of the lands which had been granted to Thomas Locke, and 
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his possession was continued by himself, or those claiming under him, 
without interruption, until February, 1807. Some time between 1798 
and 1807, Farquhar Campbell died, having devised the lands to his 
sons Robert and James, as tenants in common; James died after the 
death of his father, leaving four children, who, together with Robert 
Campbell, are the lessors of the plaintiff. 

In February, 1807, the defendant, acting under a power of attorney 
from Archibald MeArthur, before mentioned, obtained the possession 
and has since kept it. This action was commenced in 1807. 

Archibald McArthur was born in 1772. In 1782 he went to Eng- 
land, and has continued beyond seas ever since. 

Defendants contended below, first, that the deed from Burgess to 
Farquahar Campbell was executed with blanks for the day of the date 
and the consideration, and that these blanks were filled up after the 
execution of the deed. In proof of this they produced two copies of 
the deed certified by two different registers, in which the day of the 
date and the consideration were omitted, and relied further on different 
shades in the ink with which the deed was written. Secondly, that 
the deed did not cover the land in dispute, if the boundaries were run 
as expressed therein according to course and distance, and that here 
no reason was furnished for a departure from course and distance. 

Thirdly, that Archibald McArthur, being beyond seas, was not 
(35) affected by the statute of limitations, and that his title was 
saved by the exception in the statute. 

The court, leaving it to the jury as a matter of fact to ascertain what 
was the situation of Burgess’ deed at the time of its execution, stated 
as the law that if the deed had been executed in blank, and the omis- 
sions were afterwards supplied, unless with the knowledge and con- 
sent of the grantor, the deed would thereby be avoided and could not 
operate as color of title; that color of title included, at least in its 
definition, such a deed or instrument as, if executed by the real owner, 
would pass the title in the land. 

As to the second objection, the jury was instructed that all rules of 
construction and boundary were intended to ascertain and advance 
the real design of the parties; and that a mistake in a course or dis- 
tance should never be permitted to disappoint the intent of the parties, 
if that intent appeared and the means of correcting the mistake were 
furnished, either by a more certain description in the same deed or by 
reference to another deed containing a more certain description. That 
here, as the deed called for the beginning of Locke’s patent, as well as 
the elm, the termination of the third line of said patent, and as the 
deed declared the intention to be to convey the 640 acres of land 
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patented by Locke, the jury, if it was necessary, in order to accom- 
plish the intent of the parties, should disregard a mistake in the courses 
of the deed, and pursue the real and true boundary of the patent, to 
arrive at the corner elm on the river. 

As to the statute of limitations, the court charged that as Archibald 
McArthur was of full age in the year 1793, and was under no disability 
but that of being beyond seas at the time the adverse possession com- 
menced, and as the saving in the statute for persons beyond seas has 
the proviso that they shall, “within eight years after the title or claim 
becomes due, take benefit and sue for the same,” and as he had not 
done so within eight years, he was clearly out of the saving of 
the statute, (36) 

There was a verdict for the plaintiffs, and defendant moved 
for a new trial on the grounds of misdirection in law and a finding 
contrary to evidence. The motion was overruled, and from the judg- 
ment rendered defendant appealed. 


Seawell and Mordecai for appellant. 
Gaston for appellee. 


Taytor, C. J. This is a motion for a new trial on the part of the 
defendant, who alleges that the court misdirected the jury, and that 
the jury found against the evidence. It appears from the case that the 


father of the lessors of the plaintiff was in possession of the land claimed ~ 


more than seven years claiming under a color of title by means of two 
deeds from Burgess and Hogg, each for a moiety of a tract of land 
granted to Thomas. Locke, on 20 February, 1735. There is no con- 
troversy relative to the deed from Hogg; it is not denied that his moiety 
was duly conveyed by it, but the questions arise altogether from Bur- 
gess’ deed. It is said this deed was registered, having two blanks, one 
for the date and the other for the consideration, and that as this fact 
appears from two official copies of two different registers, it 
follows that the deed must have been filled up since that time, (37) 
and is thereby avoided by this alteration. Whether the deed was 
altered after its execution was properly submitted to the jury as a 
question of fact; and if it was so altered they were instructed that the 
deed was thereby avoided, unless the alteration was made with the con- 
sent and knowledge of the grantor. In this instruction I think the judge 
is clearly sustained by undoubted authority. Where A. and B. sealed 
and delivered a bond to C., and afterwards the name and addition of 
D. was interlined, and he also sealed and delivered the obligation, with 
the consent of all parties, it was held to be a good obligation of all three. 
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2 Lev., 35. This case is cited by Comyns in his Digest, and has been re- 
peatedly recognized as law. There is a case in 1 Anstruther, 228, where a 
bond was executed with blanks for the name and sum, and delivered by 
the obligor to an agent for the purpose of raising money; the plaintiff 
lent a sum, and the agent filled up the blanks with that sum and the 
plaintiff’s name and delivered the bond to him, and on non est factwm 
pleaded the bond was held good. And a party executing a bend, know- 
ing that there are blanks in it to be filled up by inserting particular 
names or things, must be considered as agreeing that the blanks may 
thus be filled up after he has executed the bond. Ventris, 185. The 
objection that even if the deed were filled up with the consent of the 
grantor, it ought subsequently to have been registered, has been decided 
on in this Court; and it has been held that an unregistered deed will 
make a color of title. 

I am also of opinion that the charge of the judge was not less unex- 
ceptionable in stating “that a mistake in a course or distance should 
not be permitted to disappoint the intent of the parties, if that intent 
appeared, and if the means of correcting the mistake are furnished 
either by a more certain description in the same deed or by reference 

to another deed containing a more certain description.” 

(38) The land conveyed by Burgess to Campbell is designated by 
these several particulars, viz., a moiety of the tract thereinafter 
described, the courses and distances, a hickory at the beginning, an 
elm on the river bank or the end of the third line, and a reference to 
the patent of Locke, bearing date on 20 February, 1735, which conse- 
quently includes the boundaries and location of that land. There is 
an evident mistake in some of the courses and distances described in 
Burgess’ deed to Campbell, so that if the land were laid off according 
to them it would not comprehend a moiety of Locke’s 640 acres; but 
there is also so much correspondence between the lines and those in 
Locke’s patent as to show an intention to convey a moiety of that land. 
In the corner trees, however, there is no mistake, for the same in number 
and quality are called for both in the deed and patent, and thus a 
reference to Locke’s patent renders certain what an incorrect descrip- 
tion of the lines had rendered uncertain. So that I cannot think any 
difficulty will present itself in ascertaining the land intended to be 
conveyed by the deed, when recourse is had to the patent. The grantor 
has referred to this as the means of correcting any mistake in the de- 
scription of the land, and of ascertaining what his intent was in making 
the deed. 5 Wheaton, 359, 362. Words shall always operate according 
to the intention of the parties, if by law they may; and, if they cannot 
operate in one form they shall operate in that which by law shall 
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effectuate the intention. This is the more just and rational mode of 
expounding a deed, for, if the intention cannot be ascertained, the 
rigorous rule is resorted to, from necessity, of taking the deed most 
strongly against the grantor. 

It is supposed that the judge erred in instructing the jury that 
Burgess’ deed called for the beginning of Locke’s patent, whereas it 
ealls for a hickory, and that it called for the elm, the termina- 
tion of the third line of the patent; whereas, it merely calls (39) 
for an elm on the river bank, thereby assuming two facts, of 
which proof should have been made for the consideration of the jury. 

It is true that the deed does not in so many words describe the trees 
or boundaries of the patent, nor does it appear that any witnesses were 
called to prove their identity, but the construction of deeds is a question 
of law for the court, and if from a comparison of the lines, it appeared 
that the trees called for in the deed were the same with those called for 
in the grant, it was only stating the conclusion instead of the premises 
warranting it. It is not a fair intendment and necessary construction 
of the deed? There are but two trees on the bank of the river as 
boundaries of Locke’s patent, a hickory and an elm. When Burgess’ 
deed, therefore, conveying a moiety of the 640 acres, designates a 
hickory as the beginning, and an elm as the determination of the third 
line, it is not a forced construction to-consider them as the same, more 
especially when the line leading from the elm does, both in the deed 
and the patent, go to the beginning. Upon the whole, it appears to me 
that the charge was correct, and that the law has been duly adminis- 
tered in this case. I therefore think a new trial must be refused and 
the judgment affirmed. 


Hatz and Henperson, JJ., concurred. 
Per Curiam. No error. 


Cited: Ritter v. Barrett, 20 N. C., 269; Everitt v. Thomas, 23 
N. C., 256; Cooper v. White, 46 N. C., 392; Hardin v. Barrett, 51 N. C., 
161; Kron v. Hinson, 53 N. C., 348; Mizell v. Simmons, 79 N. C., 190; 
Credle v. Hayes, 88 N. C., 324; Davis v. Higgins, 91 N. C., 387; Baxter 
v. Wilson, 95 N. C.,144; Perry v. Perry, 99 N. C., 273; Ellington v. 
Ellington, 103 N. C., 58; Avent v. Arrington, 105 N. C., 389; Lewis v. 
Roper, 109 N. C., 20; Tucker v. Satterthwaite, 123 N. C., 528; Gudger 
v. White, 141 N. C., 514; Wells v. Harrell, 152 N. C., 219; Ipock v. 
Gaskins, 161 N. C., 678; Brown v. Brown, 168 N. C., 10; Lumber Co. 
v. Lumber Co., 169 N. C., 89, 95; Mining Co. v. Lumber Co., 170 
N. C., 276; Byrd v. Spruce Co., ib., 433. 
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(40) 


MITCHELL & CO. anp ANDERSON, ApMINISTRATOR, v. PATILLO 
& ALSTON. 


Executions having issued against A., were levied on a horse in the posses- 
sion of H., and H., with the defendants, gave bond to the sheriff for the 
production of the horse to the sheriff at a certain time. In this bond 
the plaintiffs in the executions were the obligees; and on the failure of 
H. to deliver the horse to the sheriff, notwithstanding the sheriff did 
not attend to receive him, the plaintiffs brought suit, and it was Held, 
that as the obligors had undertaken to do an act to a stranger over 
whom the obligees had no control, the obligors were not excused by 
the refusal or neglect of the stranger. 


Dep, brought by the plaintiffs, obligees, upon the bond of the defend- 
ants, executed on 22 September, 1820, and was tried below before 
Norwood, J., at WARREN. 

The condition of the instrument recited that writs of fi. fa. had issued 
from Warren County court, at the instance of the plaintiffs, against 
the goods and chattels of one Powell; that these writs had been levied 
on a certain horse, as the property of Powell; that the horse was in the 
possession of one Harrison, and provided that “if the said Harrison 
should produce and deliver the said horse to the sheriff of Warren 
County, in the town of Warrenton, on or before 24 November, 1820, 
then the obligation to be void,” ete. 

The subseribing witness to the bond proved that, in the evening of 
22 September, 1820, he was in Warrenton, in company with the sheriff, 
Hawkins; that Hawkins said he believed he should have to carry home 
with him the horse, but hoped Harrison would be able to give security 
for his fortheoming. Shortly afterwards the witness was called into a 
room in which he found the sheriff, Harrison, and the defendants; the 
bond was then executed by Harrison and the defendants, and attested 

by the witness. 
(41) <A witness on the part of the defendants proved that Harrison 
arrived with the horse at Warrenton on the evening of 23 No- 
vember, 1820, and declared that he had brought the horse for the pur- 
pose of surrendering him to the sheriff. About sunset on the succeed- 
ing day Harrison caused the horse to be carried to the door of the 
courthouse in Warrenton, and there publicly declared his readiness to 
deliver the animal to the sheriff, and that he then and there tendered 
him pursuant to the condition of the bond; but neither the sheriff or 
any person on his behalf was there to receive the horse. The sheriff 
had advertised the sale of the horse to take place in Warrenton on 24 
November, 1820, but had not been seen in town during the day, nor 
had any of his deputies. 
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Any evidence dehors the bond to show that it was taken by the 
sheriff, and not by the obligees therein named, was objected to by the 
plaintiffs, but the court received such evidence. It was then contended 
by plaintiffs that to exonerate the defendants it was incumbent on them 
to show a notice to the sheriff to be at Warrenton, on the 24th to 
receive the horse. The court instructed the jury that if such notice 
were necessary they were at liberty to presume that the sheriff had it, 
from the facts stated in the condition of the bond, and from the evi- 
dence; and further, that if the bond were taken by the sheriff without 
the agency and contract of the plaintiffs it was void; if taken by the 
plaintiffs, on their own agreement with the obligors, it was good, and 
if the facts were as stated by the witnesses, defendants were entitled to a 
verdict. A verdict was rendered for the defendants; a new trial having 
been refused and judgment rendered, plaintiffs appealed. 


Henpverson, J. An obligation to perform an act is complied with 
by a performance only. The omission to perform it may be 
excused by the act of God, the act of the law, or the act of the (42) 
obligee. 

The defendants rest their excuse on the spirit of the third ground, 
that is, by making the omission of the sheriff the omission of the 
obligees, and if they succeed in this, they certainly will prevail; other- 
wise, not. This case was not argued, and we are left to our own re- 
searches. 

Coke in his Commentary on Littleton, 208b, says, “If a man be bound 
to A. in an obligation, with condition to enfeoff B. (who is a mere 
stranger) before a day, and the obligor doth offer to enfeoff B., who 
refuseth, the obligation is forfeit; for the obligor hath taken upon him 
to enfeoff him, and his refusal cannot satisfy the condition, because 
no feoffment is made, but if the feoffment had been made by the condi- 
tion to the obligee, or to any other, for his benefit-or behoof, a tender 
and refusal shall save the bond, because he himself, upon the matter, is 
the cause wherefore the condition of the bond could not be performed, 
and therefore shall not give himself cause of action.” I am rather 
inclined to think that the case under consideration does not come within 
the latter branch of this rule; it is quite evident it does not within the 
first. To make the whole rule stand together T must consider the 
stranger in the latter branch as the agent or servant of the obligee, not 
barely one who was to do some ulterior act which might be for his 
benefit; or, that the act when done was beneficial to the obligee; for, 
in the case where the act was to be done to a mere stranger, the obligor 
might always get relief in equity by paying the damages which the 
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obligee has sustained by the breach, and if not interested in the act he 
could sustain none; at most, only nominal. Why, then, not excuse 
him, where the stranger refuses to receive the act? There can be no 
other rational ground than that the obligee is interested in having it 
done, and the obligor having undertaken to do it to a person over whom 
the obligee has no control, the obligor is not excused by the refusal or 
neglect of the stranger; but where the obligee is the person to 
(43) whom the act is to be done, or where it is to be done to his 
servant or his agent, a refusal, in such case, shall not give an 
action, because no man can give himself a cause of action by his own 
wrongful act, and the act of the servant or agent is the act of the 
principal. Nor does the case put immediately after the above quota- 
tion bear upon the present. The case is, if A. be bound to B. that C 
shall enfeoff D.; in this ease, if C. tender and D. refuse, the obligation 
is saved, for the obligor himself undertakes to do no act, but that a 
stranger shall enfeoff a stranger; for in this case one of the obligors, 
ITarrison, is to do the act; he is no stranger to his codbligors, and it is 
difficult to conceive a case where the principal is bound to do an act 
and the securities not, when the same obligatory words are used as 
applicable to both. The principle, I believe, is plain enough, and it 
is not disputed; it is to be found in all the books—the difficulty lies in 
ite application. Maunly v. Drake, 10 John, 27, is very much like this. 
Indeed, in the view taken by the Court (although the facts do not 
entirely warrant it, for, according to them, there was neithey a sur- 
render or offer te do so, but only some talk about it), it is impossible 
to distinguish it from this; and there the opinion of the Court was that 
the defendants were not excused. I therefore think that the judgment 
should be reversed and a new trial granted. 


Harn, J., coneurred. 


Taytror, C, J., dissentiente: Where the defendant undertakes to do 
an act at a certain time and place, to which the concurrence of the 
obligee is necessary, and the latter does not attend, the condition is 
considered as performed, because the other party hindered it. The 
law is the same where the act is to be done to the agent of the obligee, 

or to another for his benefit, for it is the duty of the principal 

(44) to take care that his agent is at the place ready to receive a 

performance. 

A condition to be performed to a stranger must be strictly and ex- 
actly performed, because the obligee has no control over.him, and no 
man should rashly undertake to do an act to the completion of which 
the wish of another must unite with his own. The distinction seems 
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to be plainly drawn between the obligee and a stranger, and there is 
no middle term. If Hawkins was a stranger, the conclusion inevitably 
follows that the defendant has not done what the law, applied to his 
contract, demands from him. That he was not a stranger in contem- 
plation of law I infer from these circumstances. The jury have affirmed 
the fact that the bond was taken by the agreement and contract of the 
plaintiffs, and as the record shows that the bond was taken by Hawkins 
and made payable to the plaintiffs, the substance of the finding is that 
the plaintiffs authorized Hawkins, as their agent in this respect, to 
deliver the horse to Harrison upon his entering into bond to deliver 
him to the sheriff by a certain time. 

The record further shows that the horse was levied upon under the 
plaintiffs’ executions, and therefore the delivery to the sheriff must 
have been for their benefit, and this alone would distinguish the sheriff 
from a stranger, since he is agreed upon by the parties as the person to 
whom an act is to be done, which, when performed, is to enure to the 
benefit of the obligee. It may be said that the plaintiffs were already 
secure in their remedy against the sheriff if he surrendered the property 
to Harrison. But they may have desired to accommodate Harrison ; 
and they may have been willing to strengthen their security against the 
sheriff. For these reasons, I think the verdict is right. 

Per Curtam. New trial. 


Cited: Peace v. Nailing, 16 N. C., 292. 





(45) 


Dor on DEMISE OF WAGSTAFF v. CHARLES SMITH.—From Granville. 


A defendant in ejectment produced deeds to himself to show that he was 
tenant in common with the lessor of the plaintiff; plaintiff to show 
that the defendant claimed the whole land, read a certified copy of a 
deed to the defendant, by which another claimant of plaintiff’s interest 
had conveyed it to the defendant. The introduction of this copy, with- 
out a previous notice to produce the original, was made the ground of a 
motion for a new trial, and on the argument of thé motion defendant 
refused to support the ground taken by an affidavit that he claimed 
nothing under the deed, a copy of which had been read. It was Held, 
that his refusal warranted a strong presumption that he did claim under 
the deed, and as no injustice appeared to have been done by the verdict 
a new trial was refused. 


EsectmMEnt. Richard Duty, being seized of a tract of land, died, 
having first made his last will and testament, in which he devised as 
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follows: “I will that my estate be equally divided between my eleven 
children, that is to say, George, Richard, Ann, Susannah, Benjamin, 
Thomas. Jabez, Rachel, Elizabeth, Samuel and Sarah.” He appointed 
his sons George and Richard executors, and directed that his lands 
should remain in their hands until his youngest child was of age, and 
at that time that they should be sold in his own family. The lessor of 
the plaintiff claimed the shares of four of the above-named devisees, 
and deduced title as follows: Benjamin purchased the share of Jabez, 
and conveyed it, together with his own, to the plaintiff’s lessor by deeds 
of 7 and 10 November; Thomas and Richard also, who it was conténded 
had sold their share to Benjamin, but executed no deed, by direction of 
Benjamin, conveyed to plaintiff’s lessor their shares respectively. 

One James Smith, it appeared, had also claimed the above-named four 
shares, by virtue of a purchase made at a sheriff’s sale in 1808 or 1509 

on an execution against Benjamin. The deed from Benjamin 

(46) to Wagstaff, the lessor of the plaintiff, was prior to the judgment 

on which this execution issued. 

The defendant produced deeds to himself for the shares of Elizabeth, 
Sarah, Samuel, Susannah and Rachel, to show that he was a tenant in 
common with the lessor of the plaintiff, and admitted that he was in 
possession. 

Plaintiff then introduced evidence to prove an ouster; and to show 
that defendant laid claim to the whole land offered to read a certified 
copy of a registered deed from James Smith to the defendant for the 
four shares claimed by the plaintiff. 

The evidence was objected to on the ground that no notice to produce 
the original had been given, but as one witness swore that he had heard 
the defendant say he had a deed from James Smith for these four shares 
and a bond for his security, the objection was overruled and the copy 
was read. 

The defendant then introduced witnesses to prove that the conveyance 
made by Benjamin to the plaintiff's lessor was to hinder and defeat 
creditors, and therefore was fraudulent; and also, that the conveyances 
made by Thomas and Richard to Wagstaff by Benjamin’s direction were 
without any consideration moving from Wagstaff to them, and were also 
fraudulent and void as against Benjamin’s creditors. 

On this point the jury was instructed that as it did not appear that 
Thomas and Richard were debtors the conveyance made by them could 
not be intended to defeat their creditors, and that therefore plaintiff, 
notwithstanding this objection, was entitled to recover their two parts. 
A verdict was rendered accordingly, and defendant moved for a new 
trial, because, among other reasons alleged, the copy of the deed from 
James Smith to the defendant was improperly received in evidence. In 
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the argument on the rule for a new trial plaintiff contended that the 
defendant, who was then present in court, should support the ground 
taken by an affidavit stating that he did not claim under the deed from 
James Smith, a copy of which had been read in evidence. The defend- 
ant declined making such an affidavit, and the rule was dis- 
charged, and from the judgment rendered pursuant to the verdict (47) 
defendant appealed. 


Tayzor, C. J. The purpose for which the registered copy of the deed 
from James Smith to the defendant was offered in evidence was to show 
that the latter claimed title to the whole land, and that the agreement 
under which he entered had expired. If he did not claim under that 
deed, injustice was done him by its admission; if he did so claim, it 
tended to the right decision of the questions in dispute. The only ad- 
vantage he could gain by having notice to produce the deed was that 
he might come prepared with evidence to repel the inferences which 
might be drawn from the deed. But, as upon a motion for a new trial, 
he refused to deny that he claimed under the deed, it warrants a strong 
presumption that he did; and, therefore (without giving an opinion as 
to the admission of the copy), as it does not appear that any injustice 
has been done by the verdict, the motion for a new trial must be over- 
ruled. 

Per Curtam. No error. 


Cited: Clark v. Blount, 10 N. C., 211. 





; (48) 
ROBERTS v. ERWIN.—From Burke. 


1. In a suit brought on the act of 1796, for the removal of a debtor, it ap- 
peared that public advertisement had not been made by the person re- 
moving, pursuant to the act of Assembly, but that distinct personal 
notice was given to the plaintiff of the intended removal. It was Held, 

‘ that this personal notice accomplished the object of the law, and dis- 
pensed with the necessity of advertising pursuant to the statute. 


2. Although a removing debtor has not procured a certificate of advertise- 
ment from a magistrate pursuant to the statute, yet the fact of the ad- 
vertisement having been made may be proved on the trial. 


Action for the removal of a’debtor, founded on the act of 1796. The 
plaintiff produced satisfactory evidence of a debt due to him by one 
Craig at the time of Craig’s removal. Defendant proved that on 20 
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January, 1819, he informed the plaintiff that he was about to remove 
Craig to the county of Buncombe, and told the plaintiff that he wished 
the creditors of Craig to take an inventory of his property, and that he 
(the defendant) would be answerable for it, to which the plaintiff replied 
that if he were made safe he had no objection to Craig’s removal. A few 
days after this conversation, Craig, who lived a few feet from the plain- 
tiff, removed, and was seen in the act of removal by plaintiff, who made 
no objection thereto, and did not arrest Craig for his debt. The defend- 
ant admitted that the debtor had not advertised agreeably to the pro- 
visions of the act of Assembly. Upon this evidence the court below in- 
structed the jury that, although the plaintiff might have had personal 
notice of the intention of Craig to remove out of the county, yet, inas- 
much as the defendant had not complied with the act of Assembly in 
advertising and obtaining a certificate, he was liable. 
Verdict for the plaintiff, new trial refused, judgment and appeal. 


(49) Tayror, C. J. The act on which this suit is founded was 
passed for the security of creditors, to enable them to arrest their 
debtors -who were about to remove by enforcing them to give a public 
and general notice of such intention a sufficient time before the removal. 
But the debtor might neglect this, and depart in silence and secrecy, 
leaving his creditor wholly remediless; and it, therefore, seemed expe- 
dient that those who had enabled him to do so should become responsible 
to his creditors, who were thus deprived of their claims by his agency 
and assistance. The act, therefore, makes it the interest of the person 
removing to look to this general notice having been given by subjecting 
him to the debts if it has been omitted; and any one acquainted with 
the act, who was applied to to effect the removal of a debtor, would 
naturally inquire whether, by so doing, he was aiding him in escaping 
from his creditor, and evading the process of the law. The law ought, 
therefore, to receive such a construction as best comports with the jus- 
tice of the case, and the evident purpose of the Legislature, instead of 
a strict one for the sake of making one man pay the debts of another, 
when, in reality, the creditor is placed in no worse situation by his con- 
duct. If a creditor has received distinct and personal notice of the in- 
tended removal, the object of the law is accomplished; and here that 
notice was not only given, but the plaintiff declared his acquiescence in 
the propriety of the step, and said he had no objection if he were made 
safe. At this time he might have arrested Craig, for the bond was then 
due. A few days afterwards he knew that Craig was in the act of 
removing his effects, but took no steps to impede him. It is then evident 
that the plaintiff had timely notice, and quite as full and satisfactory 
as if advertisements had been exhibited in three public places in the 
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county. This view of the act of Assembly is in conformity with a de- 
cision recently made in this Court, in which it was held that, although 
the debtor had not procured a certificate from the justice, yet the fact 
of the advertisement being made might be proved on the trial. 
Without giving an opinion on the other point made in the case, (50) 
I think there ought to be a new trial. 


Har and Henperson, JJ., concurred. 
Per Curiam. New trial. 








DUER’S EXECUTORS v. HARRILL.—From Hertford. 


Where executors contracted to sell their testator’s interest in certain lands, 
“no encumbrances guaranteed,” and after the sale tendered a sufficient 
deed of conveyance to the purchaser, which he refused, it was Held, 
that the executors were entitled to recover without showing that the 
title to the land was in their testator. 


Action on the case to recover damages for the breach of a contract. 
The plaintiffs, as executors of Duer and by virtue of authority giver 
them in his will, exposed to public sale a tract of land which they de- 
scribed as land “which their testator purchased of Thomas Copeland, 
supposed to contain one hundred acres; Duer’s interest or right to said 
land only; no incumbranees guaranteed.” The defendant at the sale be- 
came the purchaser; a deed, duly executed by the plaintiffs, was ten- 
dered to the defendant, which he refused to accept. On the trial below, 
it was contended that, to entitle plaintiffs to recover, it was incumbent 
on them to show that the title to the land was in their testator; and, 
the court being of this opinion, the plaintiffs were nonsuited and ap- 
pealed. 


Taytor, C. J. Whether the plaintiffs have a right to call upon the 
defendant, for the nonexecution of the agreement to purchase depends 
upon.the particular contract raade between them. Though the 
general rule of law may require the seller to show what title he (51) 
has, or, according to the later decisions (6 East, 555), aver that 
he was seised in fee, and made a good and satisfactory title by the time 
specified, yet the contract set forth in this case evidently dispenses with 
any such averment. It is too clear to be disputed that the executors sold 
only the right of their testator, and that they would not warrant the 
title to the purchaser. In these cases it is the duty of the Court so to 
construe the terms of the sale as to collect the meaning of the parties 
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without laying too much stress upon technical words which may have 
been improperly introduced. Thus, where the purchaser of a term for 
years stipulated to pay a certain rent before the lease was granted, the 
Court held that, though the money to be paid could not strictly be called 
a rent, yet the parties intended the money should be paid, and it must 
be paid accordingly. Woodfall’s L. and T., 241. 

So, in this case, the terms “guarantee incumbrances” could not be 
meant in their literal signification without a manifest absurdity, and 
‘an only be taken to import that the executors would not warrant the 
title, and that the bidders must take the risk upon themselves. This 
imposed on them the duty of inquiring into the title before they bid for 
the land, but furnishes no defense to the action. As the executors have 
tendered a deed, they are entitled to damages for the nonperformance of 
the contract. The nonsuit must be set aside and a new trial awarded. 


Henperson, J. In actions on executory contracts, where the promises 
or covenants are concurrent, the plaintiff must show a performance on 
his part, or a tender and refusal, or a discharge from the performance. 
In this case, the plaintiffs contracted to sell their testator’s interest in 

| certain lands, and the evidence shows that they tendered a suffi- 
(52) cient deed of conveyance to the defendant for that interest, which 
he refused to receive. It appears to me that this was all that the 
plaintiffs had contracted to do, and that the judge erred in requiring 
more. 

By the expressions “no incumbrances guaranteed,” [ understand the 
vendors to mean that they would guarantee that there were no incum- 
brances; if there were any, the defendants should have shown them— 
the plaintiffs should not have been called on to prove a negative. 


Hat, J., concurred. 
Per Curiam. Reversed. 





EURE v. ODOM.—From Hertford. 


Words to support an action for slander should contain an express imputa- 
tion of some crime liable to punishment, some capital offense, or other 
infamous crime or misdemeanor. Words which convey only an imper- 
fect sense or practice of moral virtue, duty, or obligation are not suf- 
ficient to support the action. The crime charged, too, must be such as 
is punishable by the common law; for if it be only a matter of spiritual 
cognizance it is not actionable to charge it; therefore, these words are 
not actionable: “I have said he was the father of his sister’s child, and 
I say so again, and I still believe he was.” 
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Case For sLANDER. The slanderous words charged in the declaration 
were as follows: “I have said he was the father of his sister’s child, 
and I say so again, and I still believe he was”; and again, “Stephen 
Eure is the father of his sister’s child, and I reckon I can prove it.” 

The court below nonsuited the plaintiff on the ground that the words 
were not actionable; whereupon he appealed to this Court. 


Gaston for the plaintiff. (53) 


Taytor, C. J. The principle seems to be well established in relation 
to the action of slander that the words spoken should contain an express 
imputation of some crime liable to punishment, some capital offense or 
other infamous crime or misdemeanor. Words which convey only the 
imputation of an imperfect sense or practice of moral virtue, duty, or 
obligation are not sufficient to support the action. The crime charged, 
too, must be such as is punishable by the common or statute law; for, 
if it be only a matter of spiritual cognizance, it is not, according to the 
authorities, actionable to charge it. Cro. Eliz., 205; Salk., 696; 6 Term., 
694. 

There are two offenses defined in the act of 1805 (C. 682, Rev. Code): 
One is “where a man shall take a woman into his house, or a woman a 
man, and they shall have one or more children without parting, or an 
entire separation”; the other is “where they bed or cohabit together” ; 
and these alone are made indictable. 

Both descriptions evidently point to a series of offenses committed in 
the course of their dwelling together; nor could an indictment, framed 
on this act, be maintained by proof of a single unlawful intercourse. 
Such offense is punishable only by fine, in the manner provided by the 
act of 1741. 

As, therefore, the words laid in this declaration are such as, if (54) 
true, would not have brought the plaintiff within reach of the 
penalty of the act of 1805, they will not sustain an action of slander; 
for incest, however grievous it may be as a crime foro cali, is not, as 
such,-punishable in foro seculi. 

As to the power of the court to order a nonsuit against the will of 
the plaintiff, 1 do not think the question fairly arises on this record, for 
non constat but the plaintiff submitted to the order and appealed from 
the merits of the decision. 

If, indeed, the plaintiff had prayed that the jury should pass on the 
cause, and the court had refused it, the question would now be open. 
But on a motion simply for a nonsuit, because the words were not action- 
able, the court could only, under its view of the subject, pronounce the 
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judgment it has done. My opinion, therefore, is that the judgment be 
affirmed. 


Harty and Henperson, JJ., concurred. 

Per Curran. , Affirmed. 

Cited: McCurry v. McCurry, 82 N. C., 300; Gudger v. Penland, 108 
N. C., 599. 








FORSYTHE v. SYKES anp Otners.—From Mecklenburg. 


When a judgment and execution are written on the same paper with the 
warrant issued by a magistrate, and the warrant is properly directed, 
such direction will also extend to the execution, and it is not necessary 
to repeat it in the execution. 


Trespass for taking ten barrels of tar. Plaintiff, on 8 January, 1820, 
purchased the tar of one Baggot at the kiln where it was made, and de- 
fendants afterwards took it away. The defendants, by way of justifica- 

tion, offered in evidence proof that Sykes was a constable, and 

(55) that the other defendants acted as his assistants in carrying into 

effect an execution against Baggot’s property. The warrant 

against Baggot appeared to have been executed, and on it were the 
following endorsements : 


The plaintiff proved his debt for the sum of $4.20 16 December, 1819. 
Wa. Taycor, J. P. 


Execute and sell as much of the defendant’s property as will satisfy 
the above judgment and costs.—19 December, 1820. 
Tuomas Pork, J. P. 
Levied on ten barrels of tar.—19 December, 1819. 


Defendants produced also another warrant against Baggot, with the 
following endorsements : 


Judgment against the defendant for the sum of $24.05 before me.— 
7 January, 1820. D. CurTHBErTsoN. 


Execute and sell according to law.—7 January, 1820. 
D. CurTuBertson. 
Levied on ten barrels of tar—7 January, 1820. 


Defendants then offered to show that a levy was made on the tar, 
under the foregoing executions, prior to a sale of it to the plaintiff. 
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The court below rejected the evidence, and would not’ permit the exe- 
cutions to be read, because they were not directed to a “sheriff, constable, 
or other lawful officer.” A verdict was returned for the plaintiff, a new 
trial was refused and judgment rendered; whereupon defendant ap- 
pealed. 


Taytor, C. J. The objection made to the executions is that they were 
not directed as the law requires. It is not stated in the record whether 
the judgment was written on the same paper with the warrant or not, 
but it is to be presumed that it was, since it is not probable that another 
magistrate would have issued an execution upon the judgment alone 
without seeing that a warrant had been returned, executed against the 
defendant. 

That a warrant was issued and executed appears from the case, (56) 
and that it was directed in the manner required by laws seems 
plain from this, that no exception is taken to it on that ground. As- 
suming, therefore, that the judgment and execution were written on the 
same paper with the warrant, and that the latter was properly directed, 
it has been decided that such direction will extend to the other process, 
and that it is not necessary to repeat it in each one. It cannot be de- 
nied that the judgments and executions are loose and informal, but the 
law has prescribed no certain mode for the judgment, and it cannot be 
expected that it should be entered up with the technical precision used 
in courts of record. It must from necessity be upheld, if it be sufficient 
in substance. When a debt is proved before a magistrate, it is a con- 
clusion of law that there be a judgment upon it, and it was only neces- 
sary to add the word judgment, and even without that it was readily 
understood by the justice who issued the execution. The executions are 
less exceptionable, for they refer to the law as the guide by which the 
officer is to be directed ; and it has been held in Lanier v. Stone, 8 N. C., 
329, that where the execution directs the officer to levy upon goods and 
chattels, lands and tenements, it shall not be set aside if it appear by 


the officer’s return that he has levied only in such manner as the law 


directs in the 19th section of the act of 1794. 

That a fair and liberal construction should be given to the civil pro- 
ceedings before a magistrate is dictated by various considerations, and is 
made compulsory on the court by the 16th section, which requires only 
that the essential matters should be set forth in the process. 

Per Curram. New trial. 


Cited: Governor v. Bailey, 10 N. C., 464; McLean v. Paul, 27 N. C., 
24; Patton v. Marr, 44 N. C., 378. 
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DOZIER v. BRAY.—From Camden. 


In actions of debt founded on a specialty or contract the verdict cannot 
be for a less sum than is demanded, unless it be found that part of the 
debt is satisfied; but in debt on a statute giving an uncertain sum by 
way of penalty the verdict is good, although a less sum than is demanded 
is found to be due. 


Dewr qui tam upon the statute of usury. The declaration claimed a 
penalty of $160, the amount loaned having been $80. On the trial be- 
low the jury found a verdict for the plaintiff for $155, and the defend- 
ant moved, in arrest of judgment, that the declaration claimed $160, 
and the jury had returned a verdict for a less sum. The motien was 
overruled, and judgment rendered pursuant to the finding; whereupon 
defendant appealed to this Court. 


Tayror, C. J. The verdict shows that the unlawful contract set forth 
in the declaration had been made, and that the defendant had received 
the benefit of it usuriously. 

It was an action of debt qui tam, upon the statute of usury, in which 
the sum borrowed was $80, and the penalty claimed in the declaration 
was $160. The verdict of the jury was for $155, and for this cause-the 
defendant moves in arrest of judgment. The exception was properly 
overruled; for the distinction is well settled between an action of debt 
founded upon a specialty or upon a contract and one founded upon a 
statute giving an uncertain sum by way of penalty. 

In the first case the verdict cannot be for a less sum than is demanded, 
unless it be found that part of the debt was satisfied; but in the latter 
case the verdict is good, althongh a less sum than is demanded is found 

to be due. The statute in this ease gives a penalty of double the 

(58) sum borrowed, and therefore it is a matter of calculation for the 

jury after the amount of the sum borrowed is proved. It is not 

to. be distinguished from cases arising under the 2d and 3d Ed. VI, for 

not setting out tithes where the penalty given is treble the value of the 

tithes, yet the jury may find the value of the tithes substracted to be less 

than the value alleged in the declaration. Cro. Jaec., 498. The jude- 
ment must consequently be affirmed. 


Henperson, J. It is not correct to say that in actions of debt the 
precise sum demanded must be recovered. All that is required is that 
the contract stated in the declaration should be proven. The common 
opinion that the sum demanded and no other can be recovered arose 
from this: this action is most commonly brought on specialties and judg- 
ments which show a certain and precise sum due, and there could not 
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well be a different sum recovered without having proven a contract 
different from the one laid; the effect was taken as the cause of failure; 
it was the variance between the evidence and the contract stated, and 
not the verdict of the jury drawn from that evidence. This is abundantly 
proven in actions of debt, for not setting out tithes, actions of debt upon 
the usurious loan of goods, and debt upon simple contract. In this case 
there is no cause for arresting the judgment, nor is there cause for a new 
trial, for it does not appear that the evidence proved a different cause 
of action from the one stated in the declaration. For what cause, when 
the plaintiff proved an usurious loan of $80, the jury did not give him 
$160, to wit, double the sum loaned, but only $155, I am unable to say; 
but because the jury have given him less than he is entitled to is no 
reason that the court or the law should take that from him. 


Hatt, J., concurred. 
Per Curiam. Affirmed. 








(59) 


DAVIS v. MARSHALL & RUSSELL.—From Warren. 


When a party appellant depended upon‘the clerk of the county court, who 
acted as deputy clerk of the Superior Court, to bring up an appeal, and 
the clerk of the county court was in the habit of bringing up all appeals, 
and had formerly brought up one for the present appellant, but on this 
occasion omitted it through forgetfulness, it was held that the negligence 
of the appellant was such that he was not entitled to a certiorart. 


JvupGMENT having been obtained against the defendant, Marshall, in 
the county court of Warren, a writ of ca. sa. issued thereon, and Mar- 
shall gave bond pursuant to the provisions of the “act for the relief of 
honest debtors,” to which the defendant, Russell, became surety. This 
bond was returned to court, and in the absence of Marshall a judgment 
was rendered against Russell, who, on a subsequent day of the term, 
moved to set aside the judgment and that he might be permitted to sur- 
render Marshall in discharge of himself. The county court refused to 
grant the motion, and Russell appealed. At the succeeding term of the 
Superior Court of Warren, as the transcript of the record had not been 
filed with the clerk of that court, Russell prayed the presiding judge 
for a writ of certiorari and filed an affidavit stating the foregoing facts, 
and also that he had believed the clerk of the county court would bring 
up the transcript, particularly as he had so done for the affiant on a 
former occasion. He read also the affidavit of the clerk of the county 
court, stating that he acted as clerk of the county court, and deputy 
clerk of the Superior Court, that it was his usual practice, on appeals 
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from the court below, to prepare the transcript and file it himself, in 
the office of the Superior Court, without waiting for an application to 
do so by the appellants; that on a former occasion he had done so 
(60) for the defendant Marshall, and was prevented by hurry and 
oversight from pursuing a similar course on this occasion. 
The presiding judge refused to grant the writ of certiorari, and the 
defendant appealed. 


Hatt, J. It seems that the appellant made no effort either to bring 
up the appeal himself or cause it to be done by any other person. He 
depended upon the clerk of the county court, he says, to bring it up, 
because (as the clerk admits) he had been in the habit of bringing up 
all appeals taken from the county court, but omitted through forgetful- 
ness to bring up this one. Other instances of forgetfulness like this, to 
which the human character is liable, particularly as a good deal might 
be depending upon it, should have taught the appelllant the necessity of 
attending to the business himself. In cases of such negligence this 
Court cannot interfere and, however much it may regret it, it must say 
that the writ of certiorari cannot be granted. 

Per Curiam. Affirmed. 


Cited: Collins v. Nall, 14 N. C., 226; Hester v. Hester, 20 N. C., 
456; Winborne v. Byrd, 92 N.C., 9. 





(61) 


THE JUSTICES OF CAMDEN COUNTY, GRANDY, PLAIntirr IN Fact, 
v. SAWYER’S ADMINISTRATOR.—From Camden. 


The act of 1790 permitting amendment will not warrant a total change of 
parties to a suit except in a case where the parties were merely nominal, 
and the person concerned in interest had also been a party from the 
beginning; and accordingly an infant for whose benefit a guardian bond 
had been taken, payable to the justices, was in a case where his name 
had been permanently on the docket from the commencement of the 
suit as plaintiff in fact, permitted, on payment of costs, to amend the 
writ and declaration, which were in the names of such as survived of 
those who were justices when the bond was taken, and to declare in 
his own name as administrator of the last living justice named in the 
bond as an obligee, although the infant had obtained letters of admin- 
istration after the suit commenced. 


Sawyer, the defendant’s intestate, was one of the securities to a guard- 
ian bond given by one Micheau, on his appointment as guardian to 
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James M. Grandy. The bond bore date, 5 February, 1800, and was 
made payable “to Joseph Jones and Stephen Sawyer, Esquires, and the 
rest of the justices assigned to keep the peace for Camden County.” 
Joseph Jones died in 1800. Stephen Sawyer survived him about ten 
years and died intestate, and no letters of administration were taken out 
on his estate before November, 1821, when James M. Grandy became 
his administrator. ' 

The writ in this suit issued 10 March, 1818, and described the plain- 
tiffs as “the justices of the court of pleas and quarter sessions of Camden 
County.” The declaration was made in the names of Joseph Morgan 
and William Neville, who were the surviving justices of those duly com- 
missioned at the time the bond was executed. Before the jury was im- 
paneled in the court below, James M. Grandy moved for leave to amend 
the pleadings, by declaring in his own name as administrator of 
Stephen Sawyer. The motion was refused and a nonsuit or- (62) 
dered, whereupon Grandy appealed. 


Taytor, C. J. This is an application to amend the writ and declara- 
tion by striking out the names of the parties and the substitution of 
others who were not in existence when the suit was brought, and between 
whom and the original plaintiffs there is no privity. The very gen- 
eral provisions for amendments made by the act of 1790, after so many 
others on the same subject had been ineffectually passed, seem designed 
to overcome the remaining scruples of courts, and the act has generally 
been construed in the spirit by which it was dictated. But comprehen- 
sive as the words are, they can scarcely be thought to warrant a total 
change of parties, except in a case where the parties were merely nomi- 
nal, and the person concerned in interest had also been a party from the 
beginning. Guardian bonds are directed by the act of 1762 to be taken 
in trust for the orphan by the justices, and this is so taken; and Grandy, 
the orphan for whose benefit it was taken has been permanently on the 
docket since the institution of the suit. The justices are parties merely 
to satisfy the form of the bond and are the instruments to effect a recov- 
ery for the benefit of the orphan. No wrong or injury can then arise to 
any one from such an amendment, and it ought to be made on payment 
of costs. 

Per Curram. Reversed. 


Cited: Grist v. Hodges, 14 N. C., 203; Green v. Deberry, 24 N. C., 
345; Quiett v. Boon, 27 N. C., 11; Lane v. R. R., 50 N. C., 26. 
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(63 ) 
Executors or JAMES REEL v. JOHN REEL. 


The intimation by a judge below to the jury of his opinion on matters of 
fact is a ground for a new trial. And the enumeration to the jury of 
a variety of circumstances detailed in evidence, with a declaration that 
such circumstances are badges of fraud, and accompanied with the re- 
mark that “It is for the jury to inquire how it is possible for the cir- 
cumstances to have existed without fraud,” is too plain an intimation 
of the judge’s opinion of the fraudulent nature of the circumstances. 


Aprprat from Norwood, J., at Prrrt. 

This cause came before the Court again on an appeal from the judg- 
ment rendered on the new trial, had pursuant to the former decision of 
this Court. Reel v. Reel, 8 N. C., 248. The issue was devisavit vel non, 
and arose upon the offering for probate a paper-writing purporting to 

be the last will and testament of James Reel. 
(85) The jury returned a verdict that the paper-writing was not the 
last will and testament of James Reel. 

Whereupon it was considered by the court that the said paper-writing, 
offered as the will of James Reel, is not the will of the said James, and 
that the defendant go without day and recover his costs. 


Tayzor, C. J. This is a motion for a new trial, on the ground that 
the court intimated its opinion to the jury of the matter in issue. The 
act of Assembly relative to the duty of a judge in charging, forbids him 
“to give an opinion whether a fact is fully or sufficiently proved, such 
matter being the true office and province of a jury,” and it directs him 
“to state, in a full and correct manner, the facts given in evidence and 
to declare and explain the law arising thereon.” 

The evident design of this law was to preserve the purity of the trial 
by jury, and thus to secure to every man Whose rights were controverted 
a decision on the facts put in issue, which should be the result of the 

jury’s investigation of the evidence, uninfluenced and unbiased by 

(86) the opinion of the judge, whose province it is to pronounce 
whether testimony be admissible, and to instruct the jury as to 

the law, accordingly as they shall believe the facts proved or otherwise. 

It is not for this Court to discuss the wisdom or expediency of this 
law, or to pervert its true construction, under a belief that no mischief 
can be produced thereby or even that justice can be more substantially 
administered. It is the will of the Legislature, and we are bound to 
obey it; so that every man who conceives himself aggrieved by a dis- 
obedience to the law has a right to be heard here, and if he can establish 
his case has a right to a new trial without any necessity on the part of 
this Court of inquiring into the merits of the verdict. For, although it 
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should appear to this Court that the evidence spread upon the record is 
such that if believed by the jury it well warranted the verdict, yet if it 
also appear that the judge in his charge “gave an opinion whether a 
fact was fully or sufficiently proved,” it cannot be told how far the ver- 
dict was produced by the testimony, since the jury were to judge of its 
credibility, or by an intimation of the opinion of the judge. The pro- 
priety of the verdict then, or its conformity with the evidence, we leave 
out of the question, and desire to be understood as giving no opinion 
upon it. For, if the motion for a new trial were overruled because this 
Court approved of the verdict, and it should at the same time appear 
that the judge had departed from the direction of the law in charging 
the jury, it would be deciding, in effect, that disobedience to the law may 
be tolerated or not, according to the consequence which flows from it. 
If a verdict contrary to or unsupported by evidence has been produced 
by it, the party shall be entitled to a new trial. But if the evidence 
justifies the verdict, and the right of the cause has been duly adminis- 
tered, the charge of the judge, although deviating from the law, shall be 
overlooked. But this is not the rule prescribed by the Legisla- 

ture; they have inhibited the declaration of the judge’s opinion (87) 
on the proof of facts in every case, presuming that, in every case, 

it encroaches on the proper functions of a jury, and that, in every case, 
it imparts a bias to the judgment of the jury, which they are disposed 
to receive with confidence and seldom make an effort to resist. 

I proceed to examine the charge with a single eye to the question 
whether it be conformable to the act of Assembly. 

It begins with a caution to the jury against being influenced by party 
or political attachment, or by a former verdict on the will, which had 
been rendered in Craven County, and reminding them that they were 
sworn to decide according to the evidence and to that only. This was 
very necessary, and called for by the nature of the disposition in the 
will, which, being favorable to two persons on account of their personal 
exertions in a contest of party, was peculiarly calculated to awaken the 
ordinary passions and propensities on such occasions. The judge then 
directs their attention to the true questions of fact in issue, the capacity 
of the testator and whether the will was obtained by fraud or not. He 
first describes what the law considers a disposing mind, and its pre- 
sumptioa that every man possesses it until a disqualification was shown, 
and in doing this the judge exercised his proper functions with equal 
skill and perspicuity. The general instruction that follows on the 
means by which fraud may be proved is also unexceptionable. 

But when the judge proceeds to sum up the circumstances which he 
calls suspicious, and which, if they exist, the law will not support the 
will, that part of the charge cannot be read without a belief that it con- 
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veyed an intimation to the jury of his own opinion that they were sus- 
picious and that they were proved to exist, 7. e.: “and if, in addition 
thereto, there are other suspicious circumstances, such as T shall 
(88) mention to you presently, the law will not support such a will. 
For instance, if the mind of the testator was weak; if it was made 
secretly and drawn when nobody was present and in the absence of the 
relations of the testator; if there was nobody present but the testator 
and the attorney, and it was in the night or early in the morning, after 
a course of habitual drunkenness before he could probably have recov- 
ered from the effects of his debauch; if the will upon the face of it con- 
tained a statement of the reasons which induced the testator to make 
certain bequests, and it appeared that the statement was untrue; if 
James Reel had relations against whom he had no resentment, and those 
relations, or some of them, were widows and orphans unprovided for; 
if, then, he appeared afterwards not to know with reasonable correct- 
ness the contents of the will; if he left the paper in the possession of his 
attorney and afterwards endeavored to regain the possession of it, and 
the attorney by contrivance or fraud withheld it; if shortly before the 
date of the will he made some other arrangement, or if, to make a will 
a different one, these would be evidences of fraud.” 

These circumstances, thus grouped together before the statement of 
the testimony, must unavoidably have been understood by the jury as the 
impression made on the judge’s mind by weighing and comparing the 
evidence, as the result of his view of those parts of it which related to 
the subjects touched upon, and was caleulated to make a lodgement in 
their minds, notwithstanding the conclusion of the paragraph: “that 
whether those circumstances or any existed in this case it was their duty 
to ascertain from the evidence.” 

The truth of some of these facts, thus hypothetically stated, depended 
upon the weight and comparison of conflicting testimony, which was a 
labor less likely to be encountered by the jury if they believed it had 
already been done by the judge. For example, “if James Reel had rela- 

tions against whem he had no resentment.” 
(89) The witnesses, Jones, Tolar, Powell, and Whitford, depose that 
the testator was on good terms with his relations. The witnesses, 
Hall, Lewis, Dunn, and Rice, swear to the declarations of the testator, 
made at different times, “that his people should be no better for what 
he had, that they cared nothing about him, that his brothers differed 
from him in politics, and neglected him in sickness, and that his folks 
came like buzaards about carrion when he was sick.” 

“If the will, upon the face of it, contained a statement of reasons 
which induced the testator to make certain bequests, and it appeared that 
the statement was untrue.” The only reason given in the will for any 
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bequest is that for Blackledge and Allen, and that is for their having 
heretofore borne the greatest burden of the expenses and labor in sup- 
porting the Republican cause in the county of Craven, and because the 
testator was of the same political principles, and very desirous of having 
them supported. Here are three distinct motives stated as inducing him 
to make the bequest, viz.: The legatees having borne the greatest bur- 
den of the expense and labor in supporting the Republican cause, his 
being of the same political principles, and his desire to have them sup- 
ported. There is no evidence in the case tending to show in the least 
degree that the two last reasons are false. As to the first reason, the only 
evidence is that of J. F. Smith, who admits that Blackledge treated liber- 
ally, but Allen less than any other candidate, and had expended less in 
support of the Republican party than almost any man of note in it, and 
had not been generally known as of the party until party contests had 
gone a great way. Mr. Smith goes as far back as the period of Mr. 
Jefferson’s first election, which was in 1800, but does not specify when 
it was that Mr. Allen was generally known as of the party; and the jury 
might have had some difficulty from this evidence to infer the 
falsehood of the reason that Blackledge and Allen had heretofore (90) 
(that is before 1815) borne the burden of labor and expense. 

“Tf he left the paper in possession of his attorney, and afterwards 
endeavored to regain the possession of it, and the. attorney by con- 
trivance or fraud withheld it.” 

Of the several witnesses, Hutchins, Powell, Shackleford, Willis, and 
Hall, whose testimony relates to this point, none of them speak of the 
testator having endeavored to get his will from Blackledge; they all 
speak of papers or a packet of papers; and Thomas deposes that in 1815 
the testator told him at New Bern that he meant to put his notes and 
accounts in the hands of Blackledge and Allen. It was therefore to be 
considered by the jury whether he had endeavored to regain possession 
of the will. 

“In this case it is for you to inquire why all this precaution was taken 
of sending for Ernull, and having Cratch for a witness when the paper 
was taken out of the trunk, if there was no fraud.” 

The only witness as to this point is Cratch, who merely says that he 
saw Blackledge search in his trunk, and find the paper produced as a will. 
For what purpose the witness went to Blackledge’s, or whether his abode 
was there, does not appear. The charge conveys the idea that Black- 
ledge procured Cratch to be there for the purpose of attesting the find- 
ing of the paper, and that he was called upon as a witness. Nor is there 
the slightest evidence that Ernull was sent for, or was even present. 
Both circumstances are stated in the charge as if proved as facts. The 
law case stated by the judge of the servant being called upon by his mas- 
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ter to notice the time he left home, could only illustrate the suspicion, 
and even presumption, growing out of unusual precautions, upon the 
supposition that Cratch had been specially called upon by Blackledge 
to witness the finding of the will in the chest; and the very statement of 

the case was calculated to make the jury suppose that necessary 

(91) fact was proved. On no other principle could it bear on the 

point. 

“Tf the will was fairly executed and attested by the subscribing wit- 
nesses would not their evidence be sufficient to establish it, and would it 
have occurred to Mr. Blackledge to use these precautions if these be 
facts? 

“You will consider of them and form your own conclusions.” 

This does not seem to leave the consideration of the evidence to the 
jury without an intimation of the judge’s opinion upon its foree and 
effect. 

“Masters says that the testator always seemed to have a capacity to 
do business, whether drunk or sober; but this witness, when cross-exam- 
ined, states that he forms this opinion from a single transaction in 
which he saw him attempting to bargain with Lewis for a chair.” Upon 
looking at the testimony it does not appear that the witness had so 
formed his opinion, nor does he state upon what it is founded. He says 
that, whether drunk or sober, no man could take advantage of him, and 
he saw him attempt to jew Lewis for a bargain in a chair, which is the 
only instance of his attempting to bargain that he knows of. His gen- 
eral capacity for business is one part of the evidence; his freedom from 
imposition, whether drunk or sober, in a bargain is another, and as the 
witness never saw him attempt to bargain but once, it is an inference 
that his opinion may be founded on that. 

“By the evidence of this witness and the other subscribing witness, it 
appears that the paper was executed by the supposed testator between 
sunrise and breakfast time; they have stated to you that he was sober. 
How a man who had been continually drunk for seven or eight days 
could be sufficiently restored to his understanding by one night’s sleep 
to enable him to dispose of his property with reason, especially when it 

is proved by another witness that after a night’s sleep at his house 
(92) he seemed as drunk in the morning as he was the overnight, will 
be a proper matter for reflection and inquiry with you.” 

The latter circumstance is cited as a fact, which is put in opposition 
to the first fact, both being assumed as such; now, though evidence may 
be irreconcilable, facts cannot be. 

Upon considering the whole of the charge, it appears to me that its 
general tendency is to preclude that full and free inquiry into the truth 
of the facts which is contemplated by the law—with the purest inten- 
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tious, however, on the part of the worthy judge, who, receiving a strong 
impression from the testimony adduced, was willing that what he be- 
Keved to be the very right and justice of the case should be administered. 
I am not unaware of the difficulty of concealing all indications of the 
conviction wrought on the mind by evidence throughout a long and com- 
plicated cause; but the law has spoken and we have only to obey. 
Per Curiam. New trial. 


Cited: 8S. v. Davis, 15 N. C., 614; S. v. Howard, 129 N. C., 673; 
Withers v. Lane, 144 N. C., 190; Speed v. Perry, 167 N. C., 128; Star- 
ling v. Cotton Mills, 171 N. C., 228. 








(93) 
THE JUDGES v. DEANS.—From Hertford. 


1. A sale of real estate by the clerk and master in equity, ordered by the 
court, under the acts of Assembly authorizing a sale where it is neces- 
sary for an equal and advantageous division, is an official act, and as 
such comes within the scope of the condition of the bond of the clerk 
and master. 


2. To express, in the condition of a bond, what the law would have implied 
from the other words inserted cannot affect the validity of the bond. 


3. By the affirmative plea of performance of covenants the defendant under- 
takes to prove whatever is necessary for his -defense. 


Dest brought against the defendant, as one of the securities of Howell 
Jones, who had been appointed ¢lerk and master in equity for Hertford 
County. The bond was made payable to “the Honorable John L. Taylor, 
Chief Justice, John Hall, Samuel Lowrie, Henry Seawell, Joseph J. 
Daniel and Thomas Ruffin, judges of the Superior Courts of law and 
equity for the State of North Carolina, and their successors in office.” 
The condition of the bond was that Howell Jones should “well and truly 
execute the office of clerk and master of Hertford, agreeably to the sev- 
eral acts of Assembly of the State of North Carolina, by safely keeping 
the records of the said office”; and further, that he should “well and 
truly pay all sums of money which he might receive as clerk and master 
aforesaid to the proper persons, their agents or attorneys, who might be 
authorized to receive the same.” This suit was brought in the names of 
the present judges of the Superior Courts, and the declaration, which 
was in their names, assigned a breach of the condition of the bond gen- 
erally, “that the defendant did not well and truly execute the office, etc., 
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and that he did not well and truly pay all sums of money, ete.” 
(94) The defendant pleaded the general issue, and that the covenants 
were performed and not broken; the plaintiff in his replication 
set forth a special breach in the violation by Jones of a decree of the 
court in which plaintiff was interested ; to which defendant rejoined that 
Jones was never called on to perform the decree. It appeared in evi- 
dence that at October Term, 1817, of Hertford court of equity a bill 
was filed by the parties for whose benefit this suit was brought, praying 
that the sale of a tract of land might be decreed to be made. A decree 
was accordingly made that the land should be sold by the clerk and 
master, after giving forty days notice, on a credit of six and twelve 
months; and at the ensuing term, the clerk and master reported that, 
in obedience to the decree of the court, he had advertised for forty days 
and exposed to sale the land mentioned in the decree; that Isaac Carter 
had become the purchaser, and that he had taken his notes for the pur- 
chase money, payable in six and twelve months. This report was con- 
firmed, and it was ordered that the clerk and master should pay over to 
the complainants the bonds taken at the sale; and on his failure to do 
so the present suit was brought. There was a verdict and judgment 
below for the plaintiffs, from which the defendant appealed. 


(aston for the defendant. 


(95)  Tayror, C. J. This action is founded on the official bond of 
Howell Jones as clerk and master in equity for Hertford County. 

The bond and the breaches are set forth in the declaration according to 
a practice which is sanctioned by authority, and to which there appears 
to be no well founded objection. 2 Chitty, 153. The breach assigned 
produced the only question which was agitated in the Superior Court, 
viz., whether the sale directed to be made by the clerk and master was 
an official act and such an one as came within the scope of the condition 
of the bond. The sale of land, where a division among the claimants is 
inconvenient, is a power recently conferred upon the courts of equity; 
but a sale under a decree in a vast variety of cases belongs to its ancient 
jurisdiction, and is probably coeval with the court itself. The direction 
of such sales has been cgnstantly confided to the master in chancery in 
England and to the clerk and master here; and it is better for the 
suitors that their interest should be managed by an officer of the court, 
whom it may control and whose responsibility is secured by a 

(96) bond and an oath, than by a stranger. My opinion, therefore, 
coincides on this point with that of the judge who tried the cause. 

It is objected in this Court that the condition of the bond varies from 
that prescribed by law, which is “for the safe-keeping the records and 


58 














N.C.] JUNE TERM, 1822. 





JupGES v. DEANS. 





the faithful discharge of his duty in office.” But paying over moneys: 
received by him in his official character to the person entitled is included 
in the faithful discharge of his duty in office; and to express in the con- 
dition of the bond what the Jaw would have implied from the other 
words inserted cannot affect the validity of the bond. The specification 
was superfluous and did no good, but strike it out and the bond con- 
tains the condition required by law. Surplusage does not vitiate evem 
in an indictment. It is further objected that no demand was made of 
these bonds by the persons entitled to receive them. I think the law 
imposes it as a duty upon the persons to whom these bonds were deliv- 
ered to make a demand of them at the office of the defendant, who 
might by his pleading have called for proof of the fact. But the affirm- 
ative plea of performance of covenant waives it, and the defendant 
undertakes to prove whatever is necessary for his defense. 12 Mod., 
414. The declaration appears to express sufficiently for whose use 
the action is brought. 


Henverson, J. The plaintiff must appear upon the pleadings to 
have sustained an injury. It is not sufficient if it appears that the 
defendant has done wrong, if that wrong was not done to the plaintiff. 
Had the bond on which the suit is brought been made to the plaintiff, 
a breach alone would have given an action to the plaintiff and have 
entitled him to nominal damages at least; for a bare breach of the 
contract was an injury to him. He had a right to claim a performance, 
the defendant having stipulated with him giving him that right; but 
this bond not having been made payable to him or any of the 
covenants to be performed to him specially, he should have (97) 
shown in his declaration how he was injured thereby, and a de- 
murrer would have been fatal; for upon the declaration it does not 
appear but that he is an officious in¢ermeddler, and the act of Assembly 
of 1793, authorizing suits to be brought upon certain official bonds (and 
of this kind among the rest) without an assignment, is in accordance 
with the principle requiring the plaintiff in his declaration to show 
how he has been injured by a breach; but a defective declaration may 
be cured by the defendant’s plea and the plaintiff’s replication, pro- 
vided that the replication is not a departure from the declaration, but 
maintains and fortifies it. In this ease the breach is general—that the 
defendant did not perform his covenants or conditions. The defendant 
pleads that the conditions were performed, and that they were not 
broken. The latter plea goes to negative covenants, and as none such 
are in the condition it is therefore unnecessary to consider it; the other 
alleges a performance; the plaintiff replies and sets forth this special 
breach in violating a decree of the court in which he was interested. 


59 











IN THE SUPREME COURT. [9 


STATE v. Necro LEwIts. 


This is no departure from his declaration, and is an answer to the plea. 
Taking the pleadings together, then, it appears that if the. plaintiff’s 
allegations are true, that he has sustained special damages by a breach 
of the condition, and that this is not angofficious suit, and the defend- 
ant’s rejoinder, either upon record or in evidence, is a clear departure 
from his plea. In his plea he says that he has performed the condi- 
tions; in his. rejoinder he offers an excuse for his nonperformance, 
to wit, that he never was called on by the plaintiff to perform it. I 
think, therefore, the question whether the plaintiff ever called on the 
defendant to perform the service is not put in issue; and if it were it 
would be a departure; it would be taking the plaintiff by surprise to 
require proof of it; in fact, the defendant’s plea admits it by alleging 
a performance. If the defendant intended to have made it a ground of 
defense he should have pleaded “always ready,” ete. 1 Chitty 
(98) on Pleading, 401; 1 Saunders, 228. The cases cited and relied 
on by the plaintiff’s counsel as to the second point, I think, are 
full and conclusive, particularly 12 Mod., 414. The other objection 
is that this was not an official act. For the reasons assigned by the 
Chief Justice, I think there can be little doubt that the clerk acted 
officially in every part of the business; but surely there can be none 
as to that part of the decree which requires that he should deliver over 
the bonds to the complainants, his office was the proper place for their 
deposit, and he as clerk was bound to act with regard to them according 
to the order of the court. 


Hatt, J., concurred. 
Per Curram. No error. 


Cited: S.v. Gaines, 30 N. C., 170; Kerr v. Brandon, 84 N. C., 131; 
Smith v. Patton, 131 N. C., 397; Hannah v. Hyatt, 170 N. C., 638. 








STATE v. LEWIS, a Stave. 


Two bills of indictment were found against a prisoner at the same term, 
the one for burglary and larcency, the other for a robbery, and both 
indictments charged the same felonious taking of the same goods. The 
prisoner was tried on the first indictment, and found guilty of the lar- 
ceny, and not guilty of the burglary. Held, that he could not be put 
on his trial on the second indictment, because it would conflict with the 
principle “that no one shall be twice put in peril for the same crime,” 
and on the refusal of the Attorney-General to pray judgment on the 
conviction for larceny the prisoner was allowed his clergy and was dis- 
charged. 
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Appear from Norwood, J., at Prrr. 

At September Term, 1821, of Pirr Superior Court, two bills of in- 
dictment against the prisoner were found by the grand jury, the one for 
burglary and larceny, the other for a robbery. The larceny in the one 
bill and the robbery in the other were for the same goods and chattels, 
and there was but one taking. At the same term the prisoner 
was found guilty of the larceny and not guilty of the burglary. (99) 
On this conviction, the Attorney-General did not pray any judg- 
ment, nor was any pronounced; and at the time of the prisoner’s ar- 
raignment no motion was made by his counsel that the prosecuting 
officer should elect on which indictment he would try the prisoner. At 
March Term, 1822, the prisoner was brought to the bar, and the Attor- 
ney-General directed a nol pros. to be entered on the indictment which 
had been tried at the preceding term, but Norwood, J., refused to per- 
mit the nol pros. The Attorney-General then moved to arraign the 
prisoner on the indictment for robbery. This also was refused by the 
court until the first indictment should be disposed of, and on the 
refusal of the Attorney-General to pray judgment on the first indict- 
ment, the court quashed the indictment for robbery. On motion of 
prisoner’s counsel, his clergy was allowed him on the conviction for 
larceny, and on the further refusal of the Attorney-General to pray 
judgment, the prisoner was ordered to be discharged; whereupon, in 
behalf of the State, the prosecuting officer appealed to this Court. 


Hatt, J. It is admitted in this case that both indictments are for 
the same felonious taking of the same goods. The defendant is found 
guilty of a grand larceny on that indictment which charges a burglary 
and stealing. : 

The other indictment is for a robbery. A robbery is a larceny, but 
of a mere aggravated kind. The first is a simple larceny. The other 
is a compound or mixed larceny, because it includes in it the aggrava- 
tion of a felonious taking from the person. 

Now, suppose the defendant should be tried and found guilty on the 
second indictment? It must certainly follow that he had been tried 
twice for the felonious taking of the same goods. It is true, if the 
first conviction is a bar to a trial on the second indictment, the 
prisoner would go untried as to that which constitutes the differ- (100) 
ence between simple larceny and mixed and compound larceny, 
viz., a taking from the person. Tn such ease he would be convicted of 
a felonious taking, but not of a felonious taking from the person. 
Whereas, should he be tried and convicted on both indictments, it might 
be said he had been convicted twice of a felonious taking, and once of 
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a felonious taking from the person, which I think would be at points 
with the principle “that no one should be twice put in peril for the 
same crime.” This principle has such deep root in the criminal law, 
and is cherished by so many judicial decisions, that it is not deemed 
necessary to refer to any of them. 

I therefore think the conviction on the first indictment for burglary 
and larceny a good plea to a trial on the second indictment for robbery. 
I also think that the record of these proceedings and the admissions of 
the Attorney-General were sufficient to authorize the judge below to 
discharge the prisoner. And in this opinion the rest of the Court con- 


curred. 
Per Curtam. ; Affirmed. 


Cited: S.v, Cross, 101 N. C., 779. 








STATE v. WILLIAMS.—From Lenoir. 


Where any unexpected accident prevents an appellant from bringing up his 
appeal, this Court will grant a certiorari; but when the appellant trusts 
to another to do what he ought to have done himself, and that trust 
proves to have been improperly placed, he must abide the consequence; 
a certiorari will not be granted. 


Appiication for a writ of certiorari, on an affidavit of the defendant, 
in which he stated that, having appealed from the decision of the court 
below, to this Court, and having given bond and security to 
(101) prosecute his appeal, he applied during the term to the clerk 
below for a transcript of the record of the proceedings in order 
to convey the same in due time to this Court; that he was informed 
by the clerk that the transcript should be prepared and handed in due 
time to the counsel of the affiant, who would carry it up, and the affiant, 
knowing that his counsel would be at the court in time to file the record, 
felt perfect security that it was filed until some days after the session of 
the Court had commenced, when it was too late to file it. 


Hatt, J. Had any accident happened in this case, over which the 
defendant reasonably could not have been expected to have any control, 
which prevented him from bringing up his appeal, it would be the 
duty of this Court to grant the writ of certiorari as prayed for. But 
that has not been the case; he trusted to another to do what he ought 
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to have done himself, and as that trust has been improperly placed he 
must abide the consequence. I think the writ prayed for cannot be 


granted. 
And of this opinion were the other judges. So the writ was refused. 
Per Curiam. Motion denied. 


Cited: Collins v. Nall, 14 N. C., 226; Hester v. Hester, 20 N. C., 
456. 
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(105) 


IN EQUITY 


KIRBY & GRICE v. NEWSANCE & AYCOCK.—From Johnston. 


When an issue is submitted to a jury in equity, and their answer to it is 
insensible and contradictory, the court should not make a decree, but 
should order the issue to be submitted to another jury; and in such case, 
when it comes before this Court, neither party shall recover his costs 
in this Court. 


Tue bill set forth that, to secure the payment of two small judgments 
obtained against the complainant Kirby and assigned to the defendant 
Newsanee, it was agreed in 1806 between them that Kirby should con- 
vey to Newsance a valuable tract of land, of which Kirby should retain 
the possession and Newsance receive the fruit of the orchard thereon 
growing in lieu of interest, and that whenever the judgments should be 
paid up, that then the lands were to be entirely free from any claim of 
Newsance; that in furtherance of this agreement, as the complainant 
Kirby believed, a deed was tendered to him by Newsance for his execu- 
tion, and at the same time, as he, Kirby, was illiterate and unable to 
read or write, Newsance informed him that the paper was proper and 
necessary to carry into execution their agreement, and on this represen- 
tation the complainant Kirby ‘executed it; that the complainant Kirby 
had since discovered the said deed to be, on its face, an absolute con- 
veyance to Newsance of his lands, without any condition or reservation, 
and it was charged that his signature to the paper was obtained by 
fraud and misrepresentation; that the complainant Kirby continued to 
hold possession of the land until 1810, when Newsance brought against 
him a writ of ejectment, and the complainant, believing that he could 
not be permitted to defend unless he paid the amount of the judgments 

before mentioned (a thing which his poverty prevented him 
(106) from doing), made no defense, and he was turned out of posses- 

sion by Newsance. The bill then stated that in 1811 the defend- 
ant Newsance conveyed the land to the other defendant, Aycock, who 
purchased with full knowledge of the agreement which had been made 
by Kirby with Newsance; that the complainant Kirby, for good and 
valuable consideration, had conveyed his interest, right and title in the 
said land to the other complainant, Grice, and that Kirby and Grice, 
both individually and separately, had applied to the defendants in a 
friendly manner, and had tendered to them the amount of the judg- 
ments previous to the ejectment by Newsance and requested a recon- 
veyance of the land, which was refused. The bill prayed an account of 
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the rents and profits since the land came to defendant’s possession, and 
after payment of what was justly due a reconveyance. 

The defendant Newsance by his answer denied the agreement as set 
forth, and affirmed the contract to be for an absolute conveyance. 

The defendant Aycock answered that he was a purchaser without 
notice. 

Among the issues submitted to the jury was the following, viz. : 

“Was the deed from James Kirby to Joel Newsance, in the bill men- 
tioned, obtained by fraud and misrepresentation ?” 

The jury to this issue responded that it was obtained by fraud and 
not by misrepresentation, and they also found that Aycock was a pur- 
chaser with notice of Kirby’s equitable claim. 

On this finding the court below refused to make any decree without 
the finding of further facts. The complainant’s counsel declined sub- 
mitting any other issues to a jury, and moved for such decree as the 
finding would authorize, whereupon the court dismissed the bill with 
costs, and the complainants appealed. 


Henverson, J. I cannot perceive to what acts of fraud the (107) 
jury refer in this verdict. The fraud charged is in representing 
that the deed was in pursuance of and according to the contract of the 
parties, when in fact it was not. The jury find that the deed was 
obtained by fraud, as charged in the bill, but not by misrepresentation. 
It appears to me, therefore, that it involves a contradiction, and so 
far from satisfying the conscience of the Court as to the facts of the 
transaction, it rather clouds and obscures them. This part of the 
verdict should, therefore, be set aside and the question submitted to 
another jury, for the court should not have proceeded to a decree, how- 
ever importunate the counsel for the complainant might have been, until 
all the important facts were either admitted or found by a jury. The 
order of dismissal must, therefore, be reversed and the cause remanded, 
with directions to submit the issue before mentioned to another jury. 
Neither party to recover their costs in this Court. 


Tayior, C. J., and Hatt, J., concurred. 
Per Curram. Reversed. 
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(108) 
BAILEY Anp OtTuHers v. DAVIS anv OrnHers, Executors or THOMAS DAVIS. 
From Pasquotank. 


1. Devise as follows: “After the marriage of my wife, or either of my 
daughters, I want my estate equally divided between my wife, A., my 
daughter G., and my daughter S.; and in case either of my daughters 
should die without lawful heirs of her body, her proportion of my 
estate is to go to the other daughter; and in case both should die with- 
out lawful heir, I wish it to be divided between my brother Benjamin's 
four children.” The daughters died infants and intestates, and on a 
bill filed by B.’s four children it was Held, that the expressions used did 
not limit the failure of issue of the daughters to the time of division. 


2. When words would create an estate tail in real estate, they give the abso- 
lute property in personalty. 


Tue bill set forth that Thomas Davis, by his last will and testament, 
devised as follows: “It is my wish, after the marriage of my wife Ann 
or either of my daughters, I want my estate equally divided between 
my wife Ann, my daughter Georgette, and my daughter Susannah; 
and in case either of my daughters should die without lawful heirs of 
her body, her proportion of my estate is to go to the other daughter, 
and in case both should die without lawful heir, I wish it to be divided 
between my brother Benjamin’s four children.” The complainants 
(who are the four children of Benjamin) then alleged that the testator’s 
two daughters, Georgette and Susannah, both died infants and intestate, 
and that the defendants qualified as executors to the will, and they 
claimed to be entitled to two-thirds of the estate of Thomas Davis, 
given by his will to his wife and two daughters. To this bill there was 
a demurrer, which by the court below was sustained, and the bill was 
dismissed with costs, whereupon the complainants appealed. 


(109) Tayror, C. J. The complainants claim under a limitation 

in the will of Thomas Davis, on the ground that the failure of 
heirs of the testator’s two daughters must take place within the period 
allowed by law. And it is argued in the first place, that, as the testator 
made his estate a joint fund, it was plainly his intention that if either 
or both his children should die before the division that the remainder 
over was to take place, as this could not be too remote. But there are 
no expressions in the will limiting the failure of issue to the time of 
division, and it was manifestly not his intention that the share of the 
daughter first dying should go to the complainants; for he expressly 
gives it to the surviving daughter upon the failure of lawful heir of 
the oue so dying. He could not intend to deprive the issue of his 
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daughters if they happened to die before a division took place; but the 
presumption is the other way, that as long as there were issue of his 
daughters, they should take in preference to the complainants. If, 
indeed, he had made the limitation over to depend upon his daughters 
dying without issue before the division, fixing such a period for that 
as is allowed by law, and they had so died, the limitation would have 
been supported. But he has in fact directed the division amongst the 
complainants, “in case both his daughters should die without lawful 
heir”; so that if the limitation over is good, it would be effectual when- 
ever the heirs of the surviving daughter should fail, however remote 
the period should be; and all this time it would be unalienable by them. 
It is further argued for the complainants that, as the words in the 
will would not, if applied to real property, give an express estate tail, 
but only an implied one, they ought to be understood restrictively, and 
to relate only to the daughters dying without heir living at her death; 
in support of which are cited Forth v. Chapman, 1 P. Wms., 663, 
and McKerson v. Hutchison, 3 P. Wms., 258. Those cases do (110) 
notice this distinction, but in both of them, it will be observed, 
there were other expressions in the will, as “leave no issue” in the first 
and “without leaving issue” in the last, in addition to the material 
circumstances. And from the cases collected in Fearne, 365, it seems 
that the distinction no longer exists; and from more recent cases it 
appears that the rule is now understood to be that where the words 
would create an estate tail in real estate they give the absolute property 
in personalty; and that, in the absence of distinct expressions restric- 
tive as to the time the law allows, the limitation over is void, whatever 
the intention may be. When the law has affixed a judicial sense to 
words, courts are not at liberty to depart from it; for by so doing the 
security of property would be impaired. The bill must be 


Per Curiam. Dismissed with costs. 


Cited: Rice v. Satterwhite, 21 N. C., 71. 





McLEOD v. PEARCE & PEARCE.—From Johnston. 


Chattels, consisting of various specific articles, taken in execution, cannot 
be sold en masse. The sheriff should conform, as nearly as possible, to 
such rules as a prudent man would probably observe in selling his own 
property for the sake of procuring a fair price. 
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Tur bill set forth that one Jesse Pearce, by his will, bequeathed to 
his wife Elizabeth during her life a variety of articles, and among 
others a negro man slave, and after her death to his son Levy Pearce 
forever; that the executor permitted Elizabeth Pearce to take posses- 
sion of the said slave, and that in her possession he remained until he 

was sold by the sheriff of Johnston under execution as the prop- 
(111) erty of Levy Pearee. The sheriff exposed to sale the interest of 

Levy Pearce in the property held by his mother for life, and 
executed to one Jesse Pearce who was the purchaser, a bill of sale for 
the interest of said Levy in the slave. The bill proceeded to state that 
Jesse, the purchaser, for a valuable consideration conveyed his interest 
in the slave to the complainant, MeLeod; that Elizabeth, the widow, 
was still alive, and that after the sale by the sheriff the defendant Levy 
took the slave into his possession and removed him to a distant county, 
pretending that he had given him to his son, Bryan Pearce. The bill 
prayed: that the defendants Levy and Bryan Pearce might be compelled 
to give satisfactory security for the delivery of the slave to complainant 
within a reasonable period after the death of Elizabeth Pearce, and 
that process might issue to the sheriff of the county of Anson, com- 
manding him to take into his possession the slave unless satisfactory 
security for his production should be given. 

The answer of the defendants admitted the bequest by Jesse Pearce 
as stated in the bill and admitted that Elizabeth Pearce had possession 
of the slave, and alleged that she delivered the possession to the defend- 
ant, Levy. Further answering, they said that the defendant Levy, 
in 1819, for a fair and valuable consideration, sold to the 
defendant Bryan the slave, and executed a bill of sale for him. It 
was not admitted that any sale of the slave was ever made by the 
sheriff of Johnston under executions against the defendant Levy, but if 
any sale was made by the sheriff, defendants averred that the slave 
was not present at such sale and that, if made, it was fraudulent and 
void; nor was it admitted that the complainant had purchased of Jesse 
Pearce, but it was averred that if such sale and purchase had been 
made it was illegal and void, because the said slave had not been out 
of the possession of one of these defendants, claiming him as their 

ubsolute property, from a period anterior to the pretended sale 
(112) by Jesse Pearce to complainant. Defendants denied all inten- 
tion of removing the slave out of the State. 

The jury, on the several issues submitted to them, found, among 
others, the following facts on which the case turned, that all the 
interest of Levy Pearce in the property of Elizabeth Pearce left to 
her for life was set up by the sheriff and sold, all together, and bid off 
by Jesse Pearce. 
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Henperson, J. It is unnecessary to decide the question so much 
diseussed at the bar, whether the defendant Pearce had such an interest 
‘in the negro as could be sold by fiert facias, for we are of opinion that 
the sale is void, on the ground that the whole of defendant’s interest 
in the property held by his mother for life, was put up by the sheriff 
and sold at one time and even without pointing out what the property 
consisted of. Such sale was unfair as tending to lessen the price, to 
give one bidder who might have a knowledge of the property an advan- 
tage over the rest, and to encourage speculation. The law, which con- 
stitutes the sheriff the agent of the. parties without their consent, will 
see that he acts fairly, and it is upon this principle that it is necessary 
for the sheriff to seize the property and have it ready to deliver to the 
purchaser when from its nature it is capable of seizure. The Court 
would not be understood to say that where property consisted of a 
variety of small articles each article should be sold separately, or to 
sell separately where it is usual for the owners to sell in the gross; for 
instance, hogs in parcels, a flock of geese or sheep, or other things where 
it is customary for the owners of them to sell in such manner. Nor 
would a sale be invalidated, where there might be difference of opinion 
as to the common or proper mode; it must appear palpably wrong. 
No man would adventure here, unless he had a knowledge which 
it was not to be supposed others possessed, or was a mere specu- (113) 
later. 

Per Curtam. _ Dismissed with costs. 


Cited: Blanton v. Morrow, 42 N. C., 49; Bevan v. Byrd, 48 N. C., 
398; Williams v. Dunn, 163 N. C., 219. 





DAVIDSON & BENSON vy. NELSON.—From Lincoln. 


A. settled upon lands under titles from the State and those claiming under 
‘it, honestly believing that the lands had been properly granted; and 
after a possession of some years by A., B. discovering that the lands 
were not situated in the county named in the entry and grant, but in 
an adjacent one, made an entry, obtained a grant, and filed a bill 
against A., charging him with fraud in obtaining and locating his 
grants, and praying that he might be compelled to convey to B. Held, 
that the bill must be dismissed, because, on general principles, a court of 
law is fully competent to decide upon the case, and it certainly his juris- 
diction by the act of 1798, giving it in all cases where the patent has 
irregularly issued through the mistake of the public officers or of the 
party claiming under it. 
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Bit. filed in 1804, stating that the complainants in 1791 entered in a 
part of Burke, now Buncombe County, a tract of land lying on the 
French Broad River, and that a grant regularly issued for the same in - 
January, 1794; that the defendant was in possession of the said tract, 
claiming title thereto under two grants, the oné to Henry Conway and 
the other to one Daggy, made before the issuing of that under which 
complainants claimed. These grants, it was stated in the bill, were 
issued on entries illegally made in the office of John Armstrong, entry 
oflicer of claims for western lands, and were therefore void. And the 
bill charged that the defendant, at the time he obtained possession under 

the grants of Conway and Daggy, well knew the same to have 
(114) been fraudulently obtained and void; that he was a party to the 

fraud in procuring them to issue, notwithstanding he well knew 
of the better title of the complainants. The bill prayed that the grants 
under which Nelson claimed, with all mesne conveyances thereon, might 
be declared null and void, and be decreed to be delivered up to be 
cancelled, that complainants might be decreed to hold the possession 
under their grant, and that defendant might account, ete. 

The answer of the defendant set forth an entry by Daggy, and stated 
that in 1783 a warrant issued from Armstrong’s office to survey the 
said land; but as it appeared that an entry of the same land had been 
previously made by one Sherrell, Daggy caused his survey to be made 
on the south side of French Broad, and it covered part of the land now 
claimed by complainants, though at that time vacant; a grant issued 
on this survey in 1788, and the defendant was a purchaser from Daggy 
for valuable consideration. It was also stated in the answer that one 
Bacon, in 1783, entered in Armstrong’s office a tract of land, describing 
it as being in Greene County, and in the same year a warrant of survey 
issued, but it appearing that this land also had been the subject of a 
former entry, Bacon caused his survey to be made on the French Broad, 
opposite Daggy’s, and in 1788 a grant issued for the same to Henry 
Conway, by whom Bacon’s interest had been purchased; if there was 
fraud in the transaction between Conway and Bacon, defendant de- 
clared his entire ignorance thereof. The defendant further stated 
that he was a purchaser of Conway’s interest for a valuable 
consideration, and insisted that it was in perfect agreement with the 
rules of law to remove warrants and cause them to be executed as had 
been done in this case. All knowledge of complainants’ claim was 
denied, ‘and it was alleged that complainants had full knowledge of the 
facts set forth in the answer at the time they made their entry. The 

defendant also urged in his answer that he and those under whom 
(115) he claimed had been in actual adverse possession of the lands 
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for more than seven years before the bill was filed, and prayed the 
benefit of the statute of limitations in the same manner as if specially 
pleaded. 

The facts as admitted by the counsel were these: 

The grants under which the defendant claimed issued for land lying 
in Burke County, without the limits of the land directed to be entered 
in John Armstrong’s office, by the act passed in the year 1783. 

The entries on which these grants issued were made for land lying 
within the limits of the territory directed to be entered in John Arm- 
strong’s office, and were made in his office. 

The tract granted to Daggy was conveyed to the defendant in March, 
1791. Sixty acres of the other tract were conveyed to him in June, 
1790, and the residue in September, 1797, and the defendant had no 
notice of any fraud or illegality in the entries and grants under which 
he claimed. 

The defendant and those under whom he claimed had possession of 
all the lands except the residue conveyed in September, 1797, for seven 
vears before the filing of the bill. 

The grants and mesne conveyances under which defendant claimed 
represented the lands so claimed as situate in Greene County, within 
the limits of the territory to be entered in John Armstrong’s office. 
At the time these entries and grants were made the boundary of Greene 
County was uncertain, and it was believed by most of the settlers to 
comprehend the land in dispute. 


Tayror, C. J. The facts of this case, which are not controverted, 
very clearly show that the equity is on the side of the defendant. The 
“entries and grants were certainly obtained without fraud; nor had the 
defendant any knowledge of their irregularity, for when they were 
obtained a general belief prevailed that Greene County comprehended 
the land in dispute; and among the depositions in the cause there 
is One of an experienced surveyor, according to whose opinion (116) 
it would even now appear to do so, if the line were correctly run. 

The sum of the case then is that the defendant settled upon land under 
titles from the State and those claiming under it, honestly believing that 
the land had been properly granted; and after a possession of some 
years, the complainants discovering that the lands were situated not in 
' Greene, but in Buncombe County, made an entry and obtained a grant, 
and now pray that the grants under which the defendant claims may 
be located, or that he may be compelled to convey to the plaintiffs. 
Admitting the fact to be so, it requires no argument to prove that a 
court of law is fully competent to decide upon the case upon general 
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principles, I should think; but certainly, by the express creation of 
jurisdiction by the act of 1798, in all cases where the patent has irregu- 
larly issued through the mistake of the public officers, or of the party 
claiming under it. Cases of fraud depend upon other principles, and 
the authorities sustain the jurisdiction of this Court where a grant has 
been fraudulently obtained, to the injury of the State or an individual. 
This is one of the most ancient heads of equitable jurisdiction, where, 
from the secret nature of the transaction, a discovery by the oath of 
the party is necessary. But where a fraud can be clearly established, 
it will also be relieved against at law. 1 Burr., 396; 4 Inst., 84. But 
this Court would certainly transcend the proper limits of its jurisdic- 
tion if it were to set aside a title upon which a common law court is 
quite competent to decide, in favor of persons who cannot show a 
superior equity to the land in controversy. 

I have not thought it necessary to enter upon a consideration of the 
common law jurisdiction of this Court in calcelling and repealing letters 
patent, because it seems to be clear that the act of 1782 neither did 
nor intended to confer such powers, but is confined to such proceedings 

as belong to the equity side of the British Chancery Court, in 
(117) the form of bill, answer, and depositions. 
Per Curiam. Bill dismissed. 





DAVIS, ApMINISTRATOR OF MEANS, v. SHANKS.—From Caswell. 


A. bequeathed negro H. to his wife for life, and directs the negro and her 
increase to be equally divided between his son J. and his daughter M. 
at the decease of his wife. By a subsequent clause he lends all the rest 
of his estate to his wife during her widowhood, and at her marriage 
to be divided between her and the son and daughter, one-third to each; 
and then follows this clause: “But if my son and daughter should die 
before of age, then I give their estate to my wife to dispose of as she 
shall think proper.” The son died under age. The widow died. Held, 
that the words “their estate” include the property bequeathed to J. and 
M. in the first clause, and, therefore, that the administrator of the son 
is not entitled to any part of the estate; for if the last limitation be a 
cross-remainder, then upon the death of the son under age his interest 
vested in the daughter, and if it be not a cross-remainder, then the 
interest went immediately to the wife of the testator. 


Tne bill stated that one Matthew Means died in 1780, having by his 
last will and testament devised as follows: “I lend to my beloved wife, 
Sarah Means, one negro girl named Hannah during her natural life, 
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but if the said Hannah should have any children before my son Joseph 
comes of age, I leave such children or child, if but one, to be equally 
divided, at the time of my son Joseph’s being of age, between my son 
Joseph and my daughter Mary; and the above said Hannah and the 
rest of her increase to be equally divided between my son Joseph and 
daughter Mary at the decease of my well belaved wife.” Sarah 

Means, the widow, intermarried with one Henry Davis, and (118) 
Hannah continued in her possession and use until the death of 

Mrs. Davis. Joseph Means died intestate a few days before his arrival 
at full age, and administration on his estate was granted to complainant. 
After the death of the widow Sarah the defendant intermarried with 
Mary, the daughter of Matthew Means, and took into his possession 
Hannah and her increase, claiming them as his property. Complain- 
ant claimed a moiety of them, and prayed a decree accordingly. 

The defendant in his answer set forth a clause in the will of Matthew 
Means, connected with the former clause and in the following words: ~ 
“and. also the rest of my estate, be it of what kind or quality soever, I 
lend it to my well beloved wife, Sarah Means, during the time she 
remains my widow, and at her intermarriage I leave the same to be 
sold, and the money to be equally divided between my son Joseph and 
my daughter Mary, except one-third part, which I lend to my wife 
during her life, and at her death to be equally divided between my son 
Joseph and daughter Mary; but if my son Joseph and daughter should 
both die before of age, then I give their estate to my well beloved wife 
to dispose of as she shall think proper.” The defendant admitted that 
Hannah and her increase, named in the bill, were in his possession, 
and that he claimed them as his property in right of his wife by virtue 
of the will of her father. That the slave Hannah had but one child 
within the time in which the said Joseph Means would have arrived at 
his full age, and that her increase which defendant now had in posses- 
sion were all born after the time in which Joseph Means would have 
been of full age. 

The cause having been set for hearing below, was transferred to this 
Court. 


Hxenperson, J. Hannah and her increase are to be equally (119) 
divided between Joseph and Mary after the death of the widow. 
The rest of the estate is given to his wife during her widowhood, but 
if she marries the estate is to be sold, and two-thirds are to be divided 
between his son and daughter; the other third is to go to his wife 
during life, and at her death to be divided between his son and daughter, 
but if they should die before they came of age, then to his wife. I 
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cannot see upon what principles this bill can be sustained; for if it was 
a eross-remainder, then upon the death of the son under twenty-one it 
vested in the daughter; if it was not, it went immediately to the testa- 
tor’s wife. 4 Cruise, 414, et seq.; T. Ray, 452; 1 Show., 135; Dyer, 
303, 330; Cro. Jac., 448; Saund., 104. These authorities I cite from 
Cruise; they are all to be found in Bacon, “Devises G.” The death of 
the son without issue does away with the necessity of considering 
whether, if there had been issue, the court would not have supplied 
these words, and without issue; for I should be very unwilling to take 
the property from the issue of the son and give it to either the sister or 
mether by implication, for it is by implication alone that the sister 
takes, and by implication also that the mother can take before the 
death of both under twenty-one. Stephenson v. Jacock, 8 N. C., 285. 
It has been said that Hannah and her issue, who are the subject of this 
suit, are not within the operation of the clause in the will now under 
consideration ; that it relates entirely to the perishable property in the 
clause immediately preceding it. But I think that the words. their 
estate include everything given to them in the will. They are suffi- 
ciently broad to embrace it, and there is nothing to restrict them. I 
should think it was the plain and obvious meaning of the testator to 
subject all the property given to them by the will to the ulterior limita- 
tions. 
Per Curiam. Bill dismissed with costs. 


Cited: Picot v. Armistead, 37 N. C., 232. 





(120) 
HUCKABY anv Wire AND Ornuers v. JONES anv Otuners.—From Franklin. 


A bequest of slaves to certain persons “to be their lawful property, and for 
them to keep or dispose of as they shall judge most for the glory of 
God and good of said slaves.” where it could fairly be collected from 
other parts of the will that the testator did not mean by the bequest any 
personal benefit to the legatees, was held to constitute them trustees for 
the purpose of emancipation, and as such purpose is illegal, it was 
Held, that the legatees took the property in trust for those who were 
entitled under the statute of distribution. 


Ir appeared from the bill that Collier Hill died in 1799, leaving a 
last will and testament, containing the following clause, viz.: “I give 
and bequeath all my slaves to four men, namely, Hill Jones of the 
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county of Warren and State of North Carolina, to Edmund Jones of° 
the county of Halifax and State aforesaid, to Stith Parham, merchant 
of the county of Sussex and State of Virginia, and to Richard Graves 
of the Methodist Church in the last mentioned State, to be their lawful 
property, and for them to keep or dispose of as they shall judge most 
for the glory of God and good of said slaves; but in case either of those. 
men should be dead or deceased before they get the said negroes in 
possession, it is my will and desire, and I do in that case will and 
bequeath the said slaves to those of them who may survive or live to get 
the said negroes into possession,” and appointed Hill Jones and Ed- 
mund Jones executors, of whom, as the bill stated, the former alone 
qualified. The bill, in which the next of kin of Collier Hill were the 
complainants, then set forth that the possession of the negroes was in 
the defendants, and they were claimed by the complainants on the 
ground that a trust in the negroes resulted for their benefit as next of: 
kin. ‘To this bill there was a demurrer, and the cause was re- 

moved into this Court by affidavit. (121) 


Taytor, C. J. The question depends upon the meaning and con- 
struction of Collier Hill’s will. He died, leaving a mother, three 
brothers and two sisters, and by his will bequeathed all his slaves to 
four persons, whom he names, and one of whom he describes as a mem- 
ber of the Methodist Church; “to be their lawful property, and for 
them to keep or dispose of as they shall judge most for the glory of 
God and good of said slaves.” These words show that the benefit of 
the slaves was to be consulted by the legatees, and not their own per- 
sonal emolument. That this formed no part of the motive to the 
bequest is further shown by the words, “but in case either of them 
should be dead or deceased before they get the said negroes in posses- 
sion, it is my will and desire, and T do in that case will and bequeath 
the said slaves to those who may survive or live to get the said negroes 
in possession.” 

Giving the slaves to such of them as survived or got them into pos- 
session, shows clearly that he intended only an authority to them, for 
if a. beneficial interest were intended, why not allow it to devolve upon 
the representatives of those who should die before getting the slaves 
into possession. 

From the peculiar language of the will, I infer that the legatees 
named were trustees only, and that the purpose of the trust was to 
effect an emancipation of the slaves. This has been held to be an 
illegal trust, and the persons appointed to execute it hold the property 
in trust for those who are entitled under the statute of distributions. 

Per Curtam. Demurrer overruled. 
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Cited: Stevens v. Ely, 16 N. C., 495; Redmond v. Coffin, 17 N. C., 
441; Sorrey v. Bright, 21 N. C., 114; Thompson v. Newlin, 38 N. C., 
340; Bennehan v. Norwood, 40 N. C., 108; Lemmond v. Peoples, 41 
N. C., 139, 140; Grimes v. Hoyt, 55 N. C., 274. 





(122) 
INGRAM vy. TERRY er au.—From Richmond. 


1. When a bequest of a negro woman is made to A., and of her issue, if she 
should ever have any, to B., the assent of the executor to the legacy to 
A. is an assent to the legacy to B. also. 


2. If a bill be brought by B. against A. to compel the delivery of such issue 
to B., the bill will be dismissed. 


3. In the case put, A. and B. constitute but one owner and the executor is 
not bound to assent to the legacy unless he gets bond for the value of 
the whole interest. 


Tue bill set forth that the complainants, Drusilla Ingram and Han- 
nah Ingram, were the grandchildren of one William Terry, who, on 
20 March, 1805, made and published his last will and testament, con- 
taining, among other clauses, the following: “I give and bequeath to my 
son, Matthew Terry, two negroes, viz., Nell and’ Boston, to him and his 
heirs forever; and should the said negro wench Nell have any children, 
it is my desire that they be given to Benjamin Ingram’s two youngest 
daughters, Hannah and Drusilla.” That the executors to said will 
assented to the legacy of the negro woman Nell to Matthew Terry, who 
accordingly took her into his possession; that after the executors had 
assented as above stated, Nell had issue, a male child, and that these 
complainants had demanded of one of the defendants, Matthew Terry, 
the possession of such child, and had also applied to the executors for 
their assent to the legacy of Nell’s children to these complainants; 
that such assent had been refused, and that Matthew Terry refused 
to deliver the possession of Nell’s child to the complainants. To this 
bill there was a demurrer for want of equity in the court below, which 
was sustained and the bill dismissed. Complainants appealed. 


(123) Henperson, J. I cannot but view this as a bill brought upon 

a mere legal title. When the executors assented to the legacy of 
the mother, they thereby assented to the bequest of the issue, and they 
lost all control over the property as executors. The claim lost its 
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legatory character, and even viewing this as a residuary interest, which 
I think it very much resembles as far as respects the present question, 
the result will be the same; for I cannot think that the old law upon 
the subject is at all altered by the acts of our Assembly, requiring 
legatees to give refunding bonds. Those who argue in favor of the 
alteration contend that a legatee for life or other particular interest 
can compel an executor to assent to his legacy upon giving bond for 
the value of the particular interest only. I would admit that if the 
law were so it would follow. But it appears to me that the executor is 
not bound to assent to a legacy unless he gets bond for the value of the 
whole interest—that all the claimants, both immediate and ulterior, 
represent but one full owner. Nor do I think it reasonable that the 
law should divest the executor of the possession, and after the determi- 
nation of the particular estate throw on him the burden of regaining it 
for the purpose of giving it over to those who have a residuary interest 
in it. 
Per Curtam. Bill dismissed. 


Cited: Burnett v. Roberts, 15 N. C., 83; Conner v. Satchwell, 20 
N. C., 206; Saunders v. Gatlin, 21 N. C., 94; Howell v. Howell, 38 
N. C., 526; McKoy v. Guirkin, 102 N. C., 23. 
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